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Foreword

The United Nations Commission on International Trade Law Regional Centre
for Asia and the Pacific (RCAP) is very pleased to write this foreword for
Volume II of the bilingual English-Korean language publication of the
[United Nations Standards Towards the Harmonization and Modernization of
International Commercial Law, Selected UNCITRAL Texts].

Volume II builds upon the successful joint publication by United Nations
Commission on International Trade Law (UNCITRAL) and the Ministry of
Justice of Volume I in April 2018, which focused upon UNCITRAL texts
relating to international commercial arbitration & conciliation, international
sale of goods and related transactions, electronic commerce and international
transport of goods. With the recent adoption of the United Nations Convention
on International Settlement Agreements Resulting from Mediation (Singapore
Convention) which was opened for signature on 7 August 2019, Volume 11
includes the texts of the Singapore Convention, the UNCITRAL Model
Law on International Commercial Mediation and International Settlement
Agreements Resulting from Mediation, 2018, as well as UNCITRAL texts
regarding the evolving areas of secured transactions, insolvency, electronic

transferable records, public procurement and online dispute resolution.
Since UNCITRAL was established in 1966 by the General Assembly of the

United Nations, it has played a major role in facilitating international trade.

UNCITRAL’s mandate is to promote the progressive harmonization and
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modernization of international trade law, thus reducing and removing the legal
barriers and risks presented by disparate national laws governing international
trade. In pursuance of this mandate, UNCITRAL prepares legislative and non-
legislative instruments in key areas of commercial and trade law and promotes

the use of these instruments.

In order to enhance UNCITRAL’s presence and efficiently carry out its mandate
throughout the Asia-Pacific region, the RCAP was established in 2012.
Located in Incheon in the Republic of Korea, RCAP is UNCITRAL’s only
regional centre. Through raising regional awareness of UNCITRAL’s work
and disseminating international trade norms and standards, RCAP furthers
the engagement with and adoption of UNCITRAL texts. RCAP also provides
capacity building and technical assistance to approximately 60 States in the
Asia-Pacific region, including to international and regional organizations, and

development banks.

UNCITRAL and RCAP are extremely grateful for the generous support
of the Republic of Korea, through the Ministry of Justice, and the Incheon
Metropolitan City, which continues to be instrumental in facilitating these
activities and progressing regional reforms. The Republic of Korea has had a
long-standing role as an active participant in the work of UNCITRAL, serving
as a Member State for four consecutive terms since 2004. The expertise and
input of Korean sector experts, academics, practitioners and government
officers have also been invaluable to RCAP’s activities over the years. In
particular, RCAP would like to extend its sincere appreciation to those
involved in the preparation of this important publication, including Professors

Soo Geun Oh, Min Han, Jaemin Lee, Young-joon Kwon, and Seoungwoo Son.
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Ensuring that UNCITRAL texts are available in various regional languages, in
addition to the six official United Nations languages, is a critical step towards
increasing knowledge and awareness of such texts which seek to harmonize
international trade law standards, and ensuring their uniform interpretation and
application. Volume II of the bilingual English-Korean language publication
of selected UNCITRAL texts serves to further enhance their accessibility to
stakeholders in the region and RCAP looks forward to the continued active

participation of the Republic of Korea in the work of UNCITRAL.

Athita Komindr

Head, UNCITRAL Regional Centre for Asia and the Pacific
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Part 1

United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

United Nations Convention on
International Settlement Agreements
Resulting from Mediation
(Singapore Convention on Mediation)

Preamble

The Parties to this Convention,

Recognizing the value for international trade of mediation as a method for
settling commercial disputes in which the parties in dispute request a third
person or persons to assist them in their attempt to settle the dispute amicably,

Noting that mediation is increasingly used in international and domestic
commercial practice as an alternative to litigation,

Considering that the use of mediation results in significant benefits, such as
reducing the instances where a dispute leads to the termination of a commercial
relationship, facilitating the administration of international transactions by
commercial parties and producing savings in the administration of justice by
States,

Convinced that the establishment of a framework for international settlement
agreements resulting from mediation that is acceptable to States with different
legal, social and economic systems would contribute to the development of
harmonious international economic relations,

Have agreed as follows:

Scope of application

1. This Convention applies to an agreement resulting from mediation and
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

concluded in writing by parties to resolve a commercial dispute (“settlement
agreement”) which, at the time of its conclusion, is international in that:
(a) At least two parties to the settlement agreement have their places of
business in different States; or
(b) The State in which the parties to the settlement agreement have their
places of business is different from either:
(1) The State in which a substantial part of the obligations under the
settlement agreement is performed; or
(i1) The State with which the subject matter of the settlement agreement

is most closely connected.

2. This Convention does not apply to settlement agreements:
(a) Concluded to resolve a dispute arising from transactions engaged in
by one of the parties (a consumer) for personal, family or household
purposes;

(b) Relating to family, inheritance or employment law.

3. This Convention does not apply to:
(a) Settlement agreements:
(1) That have been approved by a court or concluded in the course of
proceedings before a court; and
(i1) That are enforceable as a judgment in the State of that court;
(b) Settlement agreements that have been recorded and are enforceable as

an arbitral award.

Article 2 Definitions

1. For the purposes of article 1, paragraph 1:
(a) If a party has more than one place of business, the relevant place of

business is that which has the closest relationship to the dispute resolved
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

by the settlement agreement, having regard to the circumstances known
to, or contemplated by, the parties at the time of the conclusion of the
settlement agreement;

(b) If a party does not have a place of business, reference is to be made to

the party’s habitual residence.

2. Asettlement agreement is “in writing” if its content is recorded in any form.
The requirement that a settlement agreement be in writing is met by an
electronic communication if the information contained therein is accessible

s0 as to be useable for subsequent reference.

3. “Mediation” means a process, irrespective of the expression used or the
basis upon which the process is carried out, whereby parties attempt to reach
an amicable settlement of their dispute with the assistance of a third person
or persons (“the mediator”) lacking the authority to impose a solution upon

the parties to the dispute.

Article 3 General principles

1. Each Party to the Convention shall enforce a settlement agreement in
accordance with its rules of procedure and under the conditions laid down

in this Convention.

2. If a dispute arises concerning a matter that a party claims was already
resolved by a settlement agreement, a Party to the Convention shall allow
the party to invoke the settlement agreement in accordance with its rules of
procedure and under the conditions laid down in this Convention, in order

to prove that the matter has already been resolved.
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

Article 4 Requirements for reliance on settlement agreements

1. A party relying on a settlement agreement under this Convention shall
supply to the competent authority of the Party to the Convention where
relief is sought:

(a) The settlement agreement signed by the parties;

(b) Evidence that the settlement agreement resulted from mediation, such
as:
(1) The mediator’s signature on the settlement agreement;
(i) A document signed by the mediator indicating that the mediation

was carried out;

(ii1) An attestation by the institution that administered the mediation; or
(iv) In the absence of (i), (ii) or (iii), any other evidence acceptable to the

competent authority.

2. The requirement that a settlement agreement shall be signed by the parties
or, where applicable, the mediator is met in relation to an electronic
communication if:

(a) Amethod isused to identify the parties or the mediator and to indicate the
parties’ or mediator’s intention in respect of the information contained
in the electronic communication; and

(b) The method used is either:

(1) As reliable as appropriate for the purpose for which the electronic
communication was generated or communicated, in the light of all
the circumstances, including any relevant agreement; or

(i) Proven in fact to have fulfilled the functions described in

subparagraph (a) above, by itself or together with further evidence.

3. If the settlement agreement is not in an official language of the Party to the

Convention where relief is sought, the competent authority may request a
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

translation thereof into such language.

4. The competent authority may require any necessary document in order to

verify that the requirements of the Convention have been complied with.

5. When considering the request for relief, the competent authority shall act

expeditiously.

Article 5 Grounds for refusing to grant relief

1. The competent authority of the Party to the Convention where relief
is sought under article 4 may refuse to grant relief at the request of the
party against whom the relief is sought only if that party furnishes to the
competent authority proof that:

(a) A party to the settlement agreement was under some incapacity;
(b) The settlement agreement sought to be relied upon:

(1) Isnull and void, inoperative or incapable of being performed under
the law to which the parties have validly subjected it or, failing
any indication thereon, under the law deemed applicable by the
competent authority of the Party to the Convention where relief is
sought under article 4;

(i1) Is not binding, or is not final, according to its terms; or

(ii1) Has been subsequently modified;

(c) The obligations in the settlement agreement:

(i) Have been performed; or

(i1) Are not clear or comprehensible;

(d) Granting relief would be contrary to the terms of the settlement
agreement;
(e) There was a serious breach by the mediator of standards applicable to

the mediator or the mediation without which breach that party would not
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

have entered into the settlement agreement; or

(f) There was a failure by the mediator to disclose to the parties
circumstances that raise justifiable doubts as to the mediator’s
impartiality or independence and such failure to disclose had a material
impact or undue influence on a party without which failure that party

would not have entered into the settlement agreement.

2. The competent authority of the Party to the Convention where relief is
sought under article 4 may also refuse to grant relief if it finds that:
(a) Granting relief would be contrary to the public policy of that Party; or
(b) The subject matter of the dispute is not capable of settlement by

mediation under the law of that Party.

Article 6 Parallel applications or claims

If an application or a claim relating to a settlement agreement has been made
to a court, an arbitral tribunal or any other competent authority which may
affect the relief being sought under article 4, the competent authority of the
Party to the Convention where such relief is sought may, if it considers it
proper, adjourn the decision and may also, on the request of a party, order the

other party to give suitable security.

Article 7 Other laws or treaties
This Convention shall not deprive any interested party of any right it may
have to avalil itself of a settlement agreement in the manner and to the extent
allowed by the law or the treaties of the Party to the Convention where such

settlement agreement is sought to be relied upon.
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

Article 8 Reservations

1. A Party to the Convention may declare that:
(a) It shall not apply this Convention to settlement agreements to which it is
a party, or to which any governmental agencies or any person acting on
behalf of a governmental agency is a party, to the extent specified in the
declaration;
(b) It shall apply this Convention only to the extent that the parties to the

settlement agreement have agreed to the application of the Convention.

2. No reservations are permitted except those expressly authorized in this

article.

3. Reservations may be made by a Party to the Convention at any time.
Reservations made at the time of signature shall be subject to confirmation
upon ratification, acceptance or approval. Such reservations shall take
effect simultaneously with the entry into force of this Convention in respect
of the Party to the Convention concerned. Reservations made at the time of
ratification, acceptance or approval of this Convention or accession thereto,
or at the time of making a declaration under article 13 shall take effect
simultaneously with the entry into force of this Convention in respect of the
Party to the Convention concerned. Reservations deposited after the entry
into force of the Convention for that Party to the Convention shall take

effect six months after the date of the deposit.
4. Reservations and their confirmations shall be deposited with the depositary.

5. Any Party to the Convention that makes a reservation under this Convention
may withdraw it at any time. Such withdrawals are to be deposited with the

depositary, and shall take effect six months after deposit.
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

Article 9 Effect on settlement agreements

The Convention and any reservation or withdrawal thereof shall apply only
to settlement agreements concluded after the date when the Convention,
reservation or withdrawal thereof enters into force for the Party to the

Convention concerned.

Article 10 Depositary

The Secretary-General of the United Nations is hereby designated as the

depositary of this Convention.

Article 11 Signature, ratification, acceptance, approval,
accession

1. This Convention is open for signature by all States in Singapore, on 7

August 2019, and thereafter at United Nations Headquarters in New York.

2. This Convention is subject to ratification, acceptance or approval by the

signatories.

3. This Convention is open for accession by all States that are not signatories

as from the date it is open for signature.

4. Instruments of ratification, acceptance, approval or accession are to be

deposited with the depositary.

Article 12 Participation by regional economic integration
organizations

1. A regional economic integration organization that is constituted by
sovereign States and has competence over certain matters governed by this

Convention may similarly sign, ratify, accept, approve or accede to this
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

Convention. The regional economic integration organization shall in that
case have the rights and obligations of a Party to the Convention, to the
extent that that organization has competence over matters governed by this
Convention. Where the number of Parties to the Convention is relevant in
this Convention, the regional economic integration organization shall not
count as a Party to the Convention in addition to its member States that are

Parties to the Convention.

2. Theregional economic integration organization shall, atthe time of signature,
ratification, acceptance, approval or accession, make a declaration to the
depositary specifying the matters governed by this Convention in respect of
which competence has been transferred to that organization by its member
States. The regional economic integration organization shall promptly
notify the depositary of any changes to the distribution of competence,
including new transfers of competence, specified in the declaration under

this paragraph.

3. Any reference to a “Party to the Convention”, “Parties to the Convention”,
a “State” or “States” in this Convention applies equally to a regional

economic integration organization where the context so requires.

4. This Convention shall not prevail over conflicting rules of a regional
economic integration organization, whether such rules were adopted or
entered into force before or after this Convention: (a) if, under article 4, relief
is sought in a State that is member of such an organization and all the States
relevant under article 1, paragraph 1, are members of such an organization;
or (b) as concerns the recognition or enforcement of judgments between

member States of such an organization.
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

Article 13 Non-unified legal systems

1. If a Party to the Convention has two or more territorial units in which
different systems of law are applicable in relation to the matters dealt with
in this Convention, it may, at the time of signature, ratification, acceptance,
approval or accession, declare that this Convention is to extend to all
its territorial units or only to one or more of them, and may amend its

declaration by submitting another declaration at any time.

2. These declarations are to be notified to the depositary and are to state

expressly the territorial units to which the Convention extends.

3. If a Party to the Convention has two or more territorial units in which
different systems of law are applicable in relation to the matters dealt with
in this Convention:

(a) Any reference to the law or rule of procedure of a State shall be construed
as referring, where appropriate, to the law or rule of procedure in force
in the relevant territorial unit;

(b) Any reference to the place of business in a State shall be construed as
referring, where appropriate, to the place of business in the relevant
territorial unit;

(c) Any reference to the competent authority of the State shall be construed
as referring, where appropriate, to the competent authority in the relevant

territorial unit.

4. If a Party to the Convention makes no declaration under paragraph 1 of this

article, the Convention is to extend to all territorial units of that State.

Article 14 Entry into force

1. This Convention shall enter into force six months after deposit of the third
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Part 1
United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

instrument of ratification, acceptance, approval or accession.

2. When a State ratifies, accepts, approves or accedes to this Convention after
the deposit of the third instrument of ratification, acceptance, approval or
accession, this Convention shall enter into force in respect of that State
six months after the date of the deposit of its instrument of ratification,
acceptance, approval or accession. The Convention shall enter into force for
a territorial unit to which this Convention has been extended in accordance
with article 13 six months after the notification of the declaration referred

to in that article.

Article 15 Amendment

1. Any Party to the Convention may propose an amendment to the present
Convention by submitting it to the Secretary-General of the United
Nations. The Secretary-General shall thereupon communicate the proposed
amendment to the Parties to the Convention with a request that they
indicate whether they favour a conference of Parties to the Convention for
the purpose of considering and voting upon the proposal. In the event that
within four months from the date of such communication at least one third
of the Parties to the Convention favour such a conference, the Secretary-
General shall convene the conference under the auspices of the United

Nations.

2. The conference of Parties to the Convention shall make every effort to
achieve consensus on each amendment. If all efforts at consensus are
exhausted and no consensus is reached, the amendment shall, as a last
resort, require for its adoption a two-thirds majority vote of the Parties to

the Convention present and voting at the conference.
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Part 1

United Nations Convention on International Settlement Agreements
Resulting from Mediation (Singapore Convention on Mediation)

3.

1.

An adopted amendment shall be submitted by the depositary to all the

Parties to the Convention for ratification, acceptance or approval.

. An adopted amendment shall enter into force six months after the date of

deposit of the third instrument of ratification, acceptance or approval. When
an amendment enters into force, it shall be binding on those Parties to the

Convention that have expressed consent to be bound by it.

. When a Party to the Convention ratifies, accepts or approves an amendment

following the deposit of the third instrument of ratification, acceptance or
approval, the amendment shall enter into force in respect of that Party to
the Convention six months after the date of the deposit of its instrument of

ratification, acceptance or approval.

Article 16 Denunciations

A Party to the Convention may denounce this Convention by a formal
notification in writing addressed to the depositary. The denunciation may
be limited to certain territorial units of a nonunified legal system to which

this Convention applies.

. The denunciation shall take effect 12 months after the notification is

received by the depositary. Where a longer period for the denunciation to
take effect is specified in the notification, the denunciation shall take effect
upon the expiration of such longer period after the notification is received
by the depositary. The Convention shall continue to apply to settlement

agreements concluded before the denunciation takes effect.

DONE in a single original, of which the Arabic, Chinese, English, French,

Russian and Spanish texts are equally authentic.
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Part 2

UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

UNCITRAL Model Law on International
Commercial Mediation and International
Settlement Agreements Resulting from
Mediation

Section 1. General provisions

Article 1 Scope of application of the Law and definitions

1. This Law applies to international commercial' mediation? and to international

settlement agreements.

2. For the purposes of this Law, “mediator” means a sole mediator or two or

more mediators, as the case may be.

3. For the purposes of this Law, “mediation” means a process, whether
referred to by the expression mediation, conciliation or an expression of
similar import, whereby parties request a third person or persons (“the

mediator”) to assist them in their attempt to reach an amicable settlement

1

The term “commercial” should be given a wide interpretation so as to cover matters arising
from all relationships of a commercial nature, whether contractual or not. Relationships of a
commercial nature include, but are not limited to, the following transactions: any trade trans-
action for the supply or exchange of goods or services; distribution agreement; commercial
representation or agency; factoring; leasing; construction of works; consulting; engineering;
licensing; investment; financing; banking; insurance; exploitation agreement or concession;
joint venture and other forms of industrial or business cooperation; and carriage of goods or
passengers by air, sea, rail or road.

In its previously adopted texts and relevant documents, UNCITRAL used the term “concilia-
tion” with the understanding that the terms “conciliation” and “mediation” were interchange-
able. In preparing this Model Law, the Commission decided to use the term “mediation”
instead in an effort to adapt to the actual and practical use of the terms and with the expecta-
tion that this change will facilitate the promotion and heighten the visibility of the Model Law.
This change in terminology does not have any substantive or conceptual implications.
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

of their dispute arising out of or relating to a contractual or other legal
relationship. The mediator does not have the authority to impose upon the

parties a solution to the dispute.

Article 2 Interpretation

1. In the interpretation of this Law, regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance

of good faith.

2. Questions concerning matters governed by this Law which are not expressly
settled in it are to be settled in conformity with the general principles on

which this Law is based.

Section 2. International commercial mediation

Article 3 Scope of application of the section and definitions

1. This section applies to international® commercial mediation.

2. A mediation is “international” if:
(a) The parties to an agreement to mediate have, at the time of the conclusion
of that agreement, their places of business in different States; or
(b) The State in which the parties have their places of business is different
from either:
(1) The State in which a substantial part of the obligations of the

commercial relationship is to be performed; or

3 States wishing to enact this section to apply to domestic as well as international mediation
may wish to consider the following changes to the text:
- Delete the word “international” in paragraph 1 of articles 1 and 3; and
- Delete paragraphs 2, 3 and 4 of article 3, and modify references to paragraphs accordingly.
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

(i1) The State with which the subject matter of the dispute is most

closely connected.

3. For the purposes of paragraph 2:
(a) If a party has more than one place of business, the place of business is
that which has the closest relationship to the agreement to mediate;
(b) If a party does not have a place of business, reference is to be made to

the party’s habitual residence.

4. This section also applies to commercial mediation when the parties agree

that the mediation is international or agree to the applicability of this section.
5. The parties are free to agree to exclude the applicability of this section.

6. Subject to the provisions of paragraph 7 of this article, this section applies
irrespective of the basis upon which the mediation is carried out, including
agreement between the parties whether reached before or after a dispute
has arisen, an obligation established by law, or a direction or suggestion of

a court, arbitral tribunal or competent governmental entity.

7. This section does not apply to:
(a) Cases where a judge or an arbitrator, in the course of judicial or arbitral

proceedings, attempts to facilitate a settlement; and

() [...].

Article 4 Variation by agreement

Except for the provisions of article 7, paragraph 3, the parties may agree to

exclude or vary any of the provisions of this section.
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

Article 5 Commencement of mediation proceedings*

1. Mediation proceedings in respect of a dispute that has arisen commence on
the day on which the parties to that dispute agree to engage in mediation

proceedings.

2. Ifaparty that invited another party to mediate does not receive an acceptance
of the invitation within 30 days from the day on which the invitation was
sent, or within such other period of time as specified in the invitation, the

party may elect to treat this as a rejection of the invitation to mediate.

Article 6 Number and appointment of mediators

1. There shall be one mediator, unless the parties agree that there shall be two

or more mediators.

2. The parties shall endeavour to reach agreement on a mediator or mediators,

unless a different procedure for their appointment has been agreed upon.

3. Parties may seek the assistance of an institution or person in connection
with the appointment of mediators. In particular:
(a) A party may request such an institution or person to recommend suitable
persons to act as mediator; or
(b) The parties may agree that the appointment of one or more mediators be

made directly by such an institution or person.

4 The following text is suggested for States that might wish to adopt a provision on the suspen-

sion of the limitation period:
Article X. Suspension of limitation period

1. When the mediation proceedings commence, the running of the limitation period regarding
the claim that is the subject matter of the mediation is suspended.

2. Where the mediation proceedings have terminated without a settlement agreement, the
limitation period resumes running from the time the mediation ended without a settlement
agreement.
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

4. In recommending or appointing individuals to act as mediator, the
institution or person shall have regard to such considerations as are likely
to secure the appointment of an independent and impartial mediator and,
where appropriate, shall take into account the advisability of appointing a

mediator of a nationality other than the nationalities of the parties.

5. When a person is approached in connection with his or her possible
appointment as mediator, he or she shall disclose any circumstances likely
to give rise to justifiable doubts as to his or her impartiality or independence.
A mediator, from the time of his or her appointment and throughout the
mediation proceedings, shall without delay disclose any such circumstances

to the parties unless they have already been informed of them by him or her.

Article 7 Conduct of mediation

1. The parties are free to agree, by reference to a set of rules or otherwise, on

the manner in which the mediation is to be conducted.

2. Failing agreement on the manner in which the mediation is to be conducted,
the mediator may conduct the mediation proceedings in such a manner as
the mediator considers appropriate, taking into account the circumstances
of the case, any wishes that the parties may express and the need for a

speedy settlement of the dispute.

3. In any case, in conducting the proceedings, the mediator shall seek to
maintain fair treatment of the parties and, in so doing, shall take into account

the circumstances of the case.

4. The mediator may, at any stage of the mediation proceedings, make

proposals for a settlement of the dispute.

38 UN M EE



2w
UNCITRAL 2 9H

jul

15

S

of o

4

s
o

s

A

II. Z=%ofl 25 UNCITRAL 22

TN R TR N R’
o N T Moy s X
ooy By o
N o %O = o)) e o
= % o
- L - ul
of- o W W

™ o AN
0 X
Uﬁt o N TR
q_olmM,mﬂ _i_.x_uuﬂﬂrl
wo X L © _#ol
GO L O
Bom e TEe W
138 zifz
= o ° X
__MAT ﬁ_o " ~ Mw T X
oaﬂﬂ w%@ﬂmm.
pw or © T oy
o) o P R T g
= X CREC L
w M5 T o X T F
° ﬂw‘_o Sy Wo o+
b oy PR
R I
o m P_ME o W ) o’ W =
,m._IOJ:d!ﬂNOh_Au‘.MIvA,q
= ® e ® X ow oo
ymHE o PE
of Mr ie ™M ol ® K X
(IR I el - TR
o E Wm O®RK oo T
M= o N N ) R ®e SR
= "

Ak

stof 2

5

[oX}

2ede i

UN A& 8

hs

5

b, 241 A9 A

0]

| SlolA A 4

=

Tof

[e)

=l

o7} i
=

o,

skl 71

]_

S
T
6

% ol
of 2

i
FefoF

kel
=

]

1)

9]
:F_

=
T

o,

]

°

H7=
o ;q
ottt

T

[*)

=

=

stof 498
o

<]

1. B



Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

Article 8 Communication between mediator and parties

The mediator may meet or communicate with the parties together or with each

of them separately.

Article 9 Disclosure of information
When the mediator receives information concerning the dispute from a party,
the mediator may disclose the substance of that information to any other party
to the mediation. However, when a party gives any information to the mediator,
subject to a specific condition that it be kept confidential, that information

shall not be disclosed to any other party to the mediation.

Article 10 Confidentiality

Unless otherwise agreed by the parties, all information relating to the
mediation proceedings shall be kept confidential, except where disclosure is
required under the law or for the purposes of implementation or enforcement

of a settlement agreement.

Article 11 Admissibility of evidence in other proceedings

1. A party to the mediation proceedings, the mediator and any third person,
including those involved in the administration of the mediation proceedings,
shall not in arbitral, judicial or similar proceedings rely on, introduce as
evidence or give testimony or evidence regarding any of the following:

(a) An invitation by a party to engage in mediation proceedings or the fact
that a party was willing to participate in mediation proceedings;
(b) Views expressed or suggestions made by a party in the mediation in

respect of a possible settlement of the dispute;
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Part 2

UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

(c) Statements or admissions made by a party in the course of the mediation
proceedings;

(d) Proposals made by the mediator;

(e) The fact that a party had indicated its willingness to accept a proposal
for settlement made by the mediator;

(f) A document prepared solely for purposes of the mediation proceedings.

. Paragraph 1 of this article applies irrespective of the form of the informati

on or evidence referred to therein.

. The disclosure of the information referred to in paragraph 1 of this article

shall not be ordered by an arbitral tribunal, court or other competent
governmental authority and, if such information is offered as evidence in
contravention of paragraph 1 of this article, that evidence shall be treated as
inadmissible. Nevertheless, such information may be disclosed or admitted
in evidence to the extent required under the law or for the purposes of

implementation or enforcement of a settlement agreement.

. The provisions of paragraphs 1, 2 and 3 of this article apply whether or not

the arbitral, judicial or similar proceedings relate to the dispute that is or

was the subject matter of the mediation proceedings.

. Subject to the limitations of paragraph 1 of this article, evidence that is

otherwise admissible in arbitral or judicial or similar proceedings does not

become inadmissible as a consequence of having been used in a mediation.

Article 12 Termination of mediation proceedings

The mediation proceedings are terminated:

42

(a) By the conclusion of a settlement agreement by the parties, on the date

of the agreement;
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

(b) By a declaration of the mediator, after consultation with the parties, to
the effect that further efforts at mediation are no longer justified, on the
date of the declaration;

(c) By adeclaration of the parties addressed to the mediator to the effect that
the mediation proceedings are terminated, on the date of the declaration;
or

(d) By a declaration of a party to the other party or parties and the mediator,
if appointed, to the effect that the mediation proceedings are terminated,

on the date of the declaration.

Article 13 Mediator acting as arbitrator

Unless otherwise agreed by the parties, the mediator shall not act as an
arbitrator in respect of a dispute that was or is the subject of the mediation
proceedings or in respect of another dispute that has arisen from the same

contract or legal relationship or any related contract or legal relationship.

Article 14 Resort to arbitral or judicial proceedings

Where the parties have agreed to mediate and have expressly undertaken
not to initiate during a specified period of time or until a specified event has
occurred arbitral or judicial proceedings with respect to an existing or future
dispute, such an undertaking shall be given effect by the arbitral tribunal or the
court until the terms of the undertaking have been complied with, except to the
extent necessary for a party, in its opinion, to preserve its rights. Initiation of
such proceedings is not of itself to be regarded as a waiver of the agreement to

mediate or as a termination of the mediation proceedings.
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

Article 15 Binding and enforceable nature of settlement
agreements

If the parties conclude an agreement settling a dispute, that settlement

agreement is binding and enforceable.

Section 3. International settlement agreements’

Article 16 Scope of application of the section and definitions

1. This section applies to international agreements resulting from mediation
and concluded in writing by parties to resolve a commercial dispute

(“settlement agreements”).®

2. This section does not apply to settlement agreements:
(a) Concluded to resolve a dispute arising from transactions engaged in
by one of the parties (a consumer) for personal, family or household
purposes;

(b) Relating to family, inheritance or employment law.

3. This section does not apply to:
(a) Settlement agreements:
(1) That have been approved by a court or concluded in the course of
proceedings before a court; and
(i1) That are enforceable as a judgment in the State of that court;
(b) Settlement agreements that have been recorded and are enforceable as

an arbitral award.

5 A State may consider enacting this section to apply to agreements settling a dispute, irre-
spective of whether they resulted from mediation. Adjustments would then have to be made
to relevant articles.

6 State may consider enacting this section to apply only where the parties to the settlement
agreement agreed to its application.
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

4. A settlement agreement is “international” if, at the time of the conclusion of

the settlement agreement:’

(a) At least two parties to the settlement agreement have their places of
business in different States; or

(b) The State in which the parties to the settlement agreement have their
places of business is different from either:
(1) The State in which a substantial part of the obligations under the

settlement agreement is to be performed; or

(i1) The State with which the subject matter of the settlement agreement

is most closely connected.

5. For the purposes of paragraph 4:

(a) If a party has more than one place of business, the relevant place of
business is that which has the closest relationship to the dispute resolved
by the settlement agreement, having regard to the circumstances known
to, or contemplated by, the parties at the time of the conclusion of the
settlement agreement;

(b) If a party does not have a place of business, reference is to be made to

the party’s habitual residence.

6. A settlement agreement is “in writing” if its content is recorded in any form.
The requirement that a settlement agreement be in writing is met by an
electronic communication if the information contained therein is accessible

so as to be useable for subsequent reference.

7 A State may consider broadening the definition of “international” settlement agreement by
adding the following subparagraph to paragraph 4: “A settlement agreement is also ‘interna-
tional' if it results from international mediation as defined in article 3, paragraphs 2, 3 and 4.”
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

Article 17 General principles

1. A settlement agreement shall be enforced in accordance with the rules of

procedure of this State, and under the conditions laid down in this section.

2. If a dispute arises concerning a matter that a party claims was already
resolved by a settlement agreement, the party may invoke the settlement
agreement in accordance with the rules of procedure of this State, and under
the conditions laid down in this section, in order to prove that the matter has

already been resolved.

Article 18 Requirements for reliance on settlement agreements

1. A party relying on a settlement agreement under this section shall supply to

the competent authority of this State:

(a) The settlement agreement signed by the parties;

(b) Evidence that the settlement agreement resulted from mediation, such
as:
() The mediator’s signature on the settlement agreement;
(1) A document signed by the mediator indicating that the mediation

was carried out;

(ii1) An attestation by the institution that administered the mediation; or
(iv) In the absence of (i), (ii) or (iii), any other evidence acceptable to the

competent authority.

2. The requirement that a settlement agreement shall be signed by the parties
or, where applicable, the mediator, is met in relation to an electronic
communication if:

(a) Amethod is used to identify the parties or the mediator and to indicate the

parties’” or mediator’s intention in respect of the information contained
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

in the electronic communication; and
(b) The method used is either:

(1) As reliable as appropriate for the purpose for which the electronic
communication was generated or communicated, in the light of all
the circumstances, including any relevant agreement; or

(i1) Proven in fact to have fulfilled the functions described in

subparagraph (a) above, by itself or together with further evidence.

3. If the settlement agreement is not in an official language of this State, the

competent authority may request a translation thereof into such language.

4. The competent authority may require any necessary document in order to

verify that the requirements of this section have been complied with.

5. When considering the request for relief, the competent authority shall act

expeditiously.

Article 19 Grounds for refusing to grant relief

1. The competent authority of this State may refuse to grant relief at the request
of the party against whom the relief is sought only if that party furnishes to
the competent authority proof that:

(a) A party to the settlement agreement was under some incapacity;
(b) The settlement agreement sought to be relied upon:

(1) Isnull and void, inoperative or incapable of being performed under
the law to which the parties have validly subjected it or, failing
any indication thereon, under the law deemed applicable by the
competent authority;

(i1) Is not binding, or is not final, according to its terms; or

(iii) Has been subsequently modified;
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Part 2
UNCITRAL Model Law on International Commercial Mediation and International
Settlement Agreements Resulting from Mediation

(c) The obligations in the settlement agreement:
(i) Have been performed; or
(i1) Are not clear or comprehensible;

(d) Granting relief would be contrary to the terms of the settlement
agreement;

(e) There was a serious breach by the mediator of standards applicable to
the mediator or the mediation without which breach that party would not
have entered into the settlement agreement; or

(f) There was a failure by the mediator to disclose to the parties
circumstances that raise justifiable doubts as to the mediator’s
impartiality or independence and such failure to disclose had a material
impact or undue influence on a party without which failure that party

would not have entered into the settlement agreement.

2. The competent authority of this State may also refuse to grant relief if it
finds that:
(a) Granting relief would be contrary to the public policy of this State; or
(b) The subject matter of the dispute is not capable of settlement by

mediation under the law of this State.

Article 20 Parallel applications or claims

If an application or a claim relating to a settlement agreement has been made
to a court, an arbitral tribunal or any other competent authority which may
affect the relief being sought under article 18, the competent authority of this
State where such relief is sought may, if it considers it proper, adjourn the
decision and may also, on the request of a party, order the other party to give

suitable security.
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Part 3
Technical Notes on Online Dispute Resolution

Technical Notes on Online Dispute
Resolution

Section I. Introduction

Overview of online dispute resolution

1. In tandem with the sharp increase of online cross-border transactions, there
has been a need for mechanisms for resolving disputes which arise from

such transactions.

2. One such mechanism is online dispute resolution (“ODR”), which can assist
the parties in resolving the dispute in a simple, fast, flexible and secure
manner, without the need for physical presence at a meeting or hearing.
ODR encompasses a broad range of approaches and forms (including but
not limited to ombudsmen, complaints boards, negotiation, conciliation,
mediation, facilitated settlement, arbitration and others),' and the potential
for hybrid processes comprising both online and offline elements. As such,
ODR represents significant opportunities for access to dispute resolution by
buyers and sellers concluding cross-border commercial transactions, both

in developed and developing countries.

1 The order of the list of approaches or forms in brackets is presented in increasing order of
formality, reflecting the approach taken in the description of commonly-used, methods for
settling disputes contained in UNCITRAL's Legislative Guide on Privately Financed Infrastruc-
ture Projects (2000), available at www.uncitral.org/uncitral/uncitral_texts/procurement_in-
frastructure. html. Furthermore, the terms are illustrative only, relative formality may vary
from system to system, and relevant processes in some jurisdictions may be known by more
than one of the terms contained in the list itself.
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Part 3

Technical Notes on Online Dispute Resolution

Purpose of the Technical Notes

3.

The purpose of the Technical Notes is to foster the development of ODR
and to assist ODR administrators, ODR platforms, neutrals, and the parties

to ODR proceedings.

. The Technical Notes reflect approaches to ODR systems that embody

principles of impartiality, independence, efficiency, effectiveness, due

process, fairness, accountability and transparency.

. The Technical Notes are intended for use in disputes arising from cross-

border low-value sales or service contracts concluded using electronic

communications. They do not promote any practice of ODR as best practice.

Non-binding nature of the Technical Notes

6. The Technical Notes are a descriptive document. They are not intended to

be exhaustive or exclusive, nor are they suitable to be used as rules for any
ODR proceeding. They do not impose any legal requirement binding on the
parties or any persons and/or entities administering or enabling an ODR
proceeding, and do not imply any modification to any ODR rules that the

parties may have selected.

Section II. Principles

7. The principles thatunderpin any ODR process include fairness, transparency,

due process and accountability.

8. ODR may assist in addressing a situation arising out of cross-border

e-commerce transactions, namely the fact that traditional judicial

mechanisms for legal recourse may not offer an adequate solution for cross-
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Part 3
Technical Notes on Online Dispute Resolution

border e-commerce disputes.

9. ODR ought to be simple, fast and efficient, in order to be able to be used in
a “real world setting”, including that it should not impose costs, delays and

burdens that are disproportionate to the economic value at stake.

Transparency

10. It is desirable to disclose any relationship between the ODR administrator
and a particular vendor, so that users of the service are informed of

potential conflicts of interest.

11. The ODR administrator may wish to publish anonymized data or statistics
on outcomes in ODR processes, in order to enable parties to assess its

overall record, consistent with applicable principles of confidentiality.

12. All relevant information should be available on the ODR administrator’s

website in a user-friendly and accessible manner.

Independence

13. It is desirable for the ODR administrator to adopt a code of ethics for its
neutrals, in order to guide neutrals as to conflicts of interest and other rules

of conduct.

14. It is useful for the ODR administrator to adopt policies dealing with

identifying and handling conflicts of interest.

Expertise

15. The ODR administrator may wish to implement comprehensive policies
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Part 3

Technical Notes on Online Dispute Resolution

16.

governing selection and training of neutrals.

An internal oversight/quality assurance process may help the ODR
administrator to ensure that a neutral conforms with the standards it has

set for itself.

Consent

17.

The ODR process should be based on the explicit and informed consent of

the parties.

Section III. Stages of an ODR proceeding

18.

19.

20.

21.

64

The process of an ODR proceeding may consist of stages including:

negotiation; facilitated settlement; and a third (final) stage.

When a claimant submits a notice through the ODR platform to the ODR
administrator (see section VI below), the ODR administrator informs the
respondent of the existence of the claim and the claimant of the response.
The first stage of proceedings — a technology-enabled negotiation —
commences, in which the claimant and respondent negotiate directly with

one another through the ODR platform.

If that negotiation process fails (i.e. does not result in a settlement of the
claim), the process may move to a second, “facilitated settlement” stage
(see paras. 40-44 below). In that stage of ODR proceedings, the ODR
administrator appoints a neutral (see para. 25 below), who communicates

with the parties in an attempt to reach a settlement.

If facilitated settlement fails, a third and final stage of ODR proceedings

may commence, in which case the ODR administrator or neutral may
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Part 3

Technical Notes on Online Dispute Resolution

inform the parties of the nature of such stage.

Section I'V. Scope of ODR process

22.

23.

An ODR process may be particularly useful for disputes arising out of
cross-border, low-value e-commerce transactions. An ODR process may
apply to disputes arising out of both a business-to-business as well as

business-to-consumer transactions.

An ODR process may apply to disputes arising out of both sales and

service contracts.

Section V. ODR definitions, roles and responsibilities, and

24,

25.

26.

66

communications

Online dispute resolution, or “ODR”, is a “mechanism for resolving
disputes through the use of electronic communications and other
information and communication technology”. The process may be
implemented differently by different administrators of the process, and

may evolve over time.

As used herein a “claimant” is the party initiating ODR proceedings and
the “respondent” the party to whom the claimant’s notice is directed, in
line with traditional, offline, alternative dispute resolution nomenclature.
A neutral is an individual that assists the parties in settling or resolving the

dispute.

ODR requires a technology-based intermediary. In other words, unlike
offline alternative dispute resolution, an ODR proceeding cannot be
conducted on an ad hoc basis involving only the parties to a dispute and

a neutral (that is, without an administrator). Instead, to permit the use
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Part 3

Technical Notes on Online Dispute Resolution

27.

28.

29.

30.

31

68

of technology to enable a dispute resolution process, an ODR process
requires a system for generating, sending, receiving, storing, exchanging
or otherwise processing communications in a manner that ensures data

security. Such a system is referred to herein as an “ODR platform”.

An ODR platform should be administered and coordinated. The entity that
carries out such administration and coordination is referred to herein as
the “ODR administrator”. The ODR administrator may be separate from
or part of the ODR platform.

In order to enable ODR communications, it is desirable that both the ODR
administrator and the ODR platform be specified in the dispute resolution

clause.

The communications that may take place during the course of proceedings
have been defined as “any communication (including a statement,
declaration, demand, notice, response, submission, notification or request)
made by means of information generated, sent, received or stored by

electronic, magnetic, optical or similar means.”

It is desirable that all communications in ODR proceedings take place via
the ODR platform. Consequently, both the parties to the dispute, and the
ODR platform itself, should have a designated “electronic address”. The
term “electronic address” is defined in other UNCITRAL texts.

. To enhance efficiency it is desirable that the ODR administrator promptly:
(a) Acknowledge receipt of any communication by the ODR platform;
(b) Notify parties of the availability of any communication received by the

ODR platform; and

(c) Keep the parties informed of the commencement and conclusion of
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Technical Notes on Online Dispute Resolution

different stages of the proceedings.

32. In order to avoid loss of time, it is desirable that a communication be
deemed to be received by a party when the administrator notifies that party
of its availability on the platform; deadlines in the proceedings would run
from the time the administrator has made that notification. At the same
time, it is desirable that the ODR administrator be empowered to extend

deadlines, in order to allow for some flexibility when appropriate.

Section VI. Commencement of ODR proceedings

33. Inorder that an ODR proceeding may begin, it is desirable that the claimant
provide to the ODR administrator a notice containing the following
information:

(a) The name and electronic address of the claimant and of the claimant’s
representative (if any) authorized to act for the claimant in the ODR
proceedings;

(b) The name and electronic address of the respondent and of the
respondent’s representative (if any) known to the claimant;

(c) The grounds on which the claim is made;

(d) Any solutions proposed to resolve the dispute;

(e) The claimant’s preferred language of proceedings; and

(f) The signature or other means of identification and authentication of the

claimant and/or the claimant’s representative.

34. ODR proceedings may be deemed to have commenced when, following a
claimant’s communication of a notice to the ODR administrator, the ODR
administrator notifies the parties that the notice is available at the ODR

platform.
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35. It is desirable that the respondent communicate its response to the ODR
administrator within a reasonable time of being notified of the availability
of the claimant’s notice on the ODR platform, and that the response
include the following elements:

(a) The name and electronic address of the respondent and the respondent’s
representative (if any) authorized to act for the respondent in the ODR
proceedings;

(b) A response to the grounds on which the claim is made;

(c) Any solutions proposed to resolve the dispute;

(d) The signature or other means of identification and authentication of the
respondent and/or the respondent’s representative; and

(e) Notice of any counterclaim containing the grounds on which the

counterclaim is made.

36. As much as is possible, it is desirable that both the notice and response
be accompanied by all documents and other evidence relied upon by
each party, or contain references to them. In addition, to the extent that
a claimant is pursuing any other legal remedies, it is desirable that such

information also be provided with the notice.

Section VII. Negotiation

37. The first stage may be a negotiation, conducted between the parties via the
ODR platform.

38. Thefirststage of proceedings may commence following the communication
of the respondent’s response to the ODR platform and:
(a) Notification thereof to the claimant; or
(b) Failing a response, the lapse of a reasonable period of time after the

notice has been communicated to the respondent.
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Technical Notes on Online Dispute Resolution

39.

It is desirable that, if the negotiation does not result in a settlement within

a reasonable period of time, the process proceed to the next stage.

Section VIII. Facilitated settlement

40.

41.

42.

43.

44,

The second stage of ODR proceedings may be facilitated settlement,
whereby a neutral is appointed and communicates with the parties to try

to achieve a settlement.

That stage may commence if negotiation via the platform fails for any
reason (including non-participation or failure to reach a settlement within
a reasonable period of time), or where one or both parties to the dispute

request to move directly to the next stage of proceedings.

Upon commencement of the facilitated settlement stage of proceedings, it
is desirable that the ODR administrator appoint a neutral, and notify the
parties of that appointment, and provide certain details about the identity

of the neutral as described in paragraph 46 below.

In the facilitated settlement stage, it is desirable that the neutral

communicate with the parties to try to achieve a settlement.

If a facilitated settlement cannot be achieved within a reasonable period of

time, the process may move to a final stage.

Section IX. Final stage

45.

74

If the neutral has not succeeded in facilitating the settlement, it is desirable
that the ODR administrator or neutral informs the parties of the nature of

the final stage, and of the form that it might take.

UN =H[&H 78



221l £ 2(ODR)°l #3t 71

39. @4o] ARl ARt tiofl o5 =EoHA] H3t B EAls v AR

RS APk 2] viasteh

A8z &A4d &9
40. ODR AAte] = WA dAl= & E4d517| gt =808 GAR=EI &
A3k FYlo] MAEE E2E gejo] syt
41. o] A= EHEE &3 o] ojHEl o] fEE AufoAU(HZY B
a2 19l A7) BHe) =& Aln) ALy B9 29) I B A A
Ao) ohg WA vl oSS R st B0 AN % Ak
uq Aol5}

42. 221e] 1€ o] ©A7E /HAIEE ODR B A= S
Z

43. 7 ) AN FYAL AAS EE] AT 102 PARED

44, 4R A7 Ujoll 2215 oI} ol 2ol A7) She A9, WA nhxet g
Az o

Aox HFHA

45. 3210l TS| H 7o) JFIHA 23 29, ODR el Ei= FYAL At
A5 HEeA L] 593t Yo

UN SHA 78d 75

HI3H

A LE

T &2 22 l(da0)ZHeRE iofe3 I



Part 3

Technical Notes on Online Dispute Resolution

Section X. Appointment, powers and functions of the neutral

46.

47.

48.

76

To enhance efficiency and reduce costs, it is preferable that the ODR
administrator appoint a neutral only when a neutral is required for a dispute
resolution process in accordance with any applicable ODR rules. At the
point in an ODR proceeding at which a neutral is required for the dispute
resolution process, it is desirable that the ODR administrator “promptly”
appoint the neutral (i.e., generally at the commencement of the facilitated
settlement stage of proceedings). Upon appointment, it is desirable that
the ODR administrator promptly notify the parties of the name of the
neutral and any other relevant or identifying information in relation to that

neutral.

It is desirable that neutrals have the relevant professional experience as
well as dispute resolution skills to enable them to deal with the dispute in
question. However, subject to any professional regulation, ODR neutrals

need not necessarily be qualified lawyers.

With regard to the appointment and functions of neutrals, it is desirable

that:

(a) The neutral’s acceptance of his or her appointment operates to confirm

that he or she has the time necessary to devote to the process;

(b) Theneutral be required to declare his or her impartiality and independence

and disclose at any time any facts or circumstances that might give rise

to likely doubts as to his or her impartiality or independence;

(c) The ODR system provides parties with a method for objecting to the

appointment of a neutral;

(d) In the event of an objection to an appointment of a neutral, the ODR

administrator be required to make a determination as to whether the

neutral shall be replaced;
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Part 3
Technical Notes on Online Dispute Resolution

(e) There be only one neutral per dispute appointed at any time for reasons
of cost efficiency;

(f) A party be entitled to object to the neutral receiving information
generated during the negotiation period; and

(g) If the neutral resigns or has to be replaced during the course of the
ODR proceedings, the ODR administrator be required to appoint
a replacement, subject to the same safeguards as set out during the

appointment of the initial neutral.

49. In respect of the powers of the neutral, it is desirable that:

(a) Subject to any applicable ODR rules, the neutral be enabled to conduct
the ODR proceedings in such a manner as he or she considers appropriate;

(b) The neutral be required to avoid unnecessary delay or expense in the
conduct of the proceedings;

(c) The neutral be required to provide a fair and efficient process for
resolving disputes;

(d) The neutral be required to remain independent, impartial and treat both
parties equally throughout the proceedings;

(e) The neutral be required to conduct proceedings based on such
communications as are before the neutral during the proceedings;

(f) The neutral be enabled to allow the parties to provide additional
information in relation to the proceedings; and

(g) The neutral be enabled to extend any deadlines set out in any applicable

ODR rules for a reasonable time.

50. While the process for appointment of a neutral for an ODR proceeding is
subject to the same due process standards that apply to that process in an
offline context, it may be desirable to use streamlined appointment and
challenge procedures in order to address the need for ODR to provide a

simple, time-, and cost-effective alternative to traditional approaches to
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dispute resolution.

Section XI. Language

51. Technology tools available in ODR can offer a great deal of flexibility
regarding the language used for the proceeding. Even where an ODR
agreement or ODR rules specify a language to be used in proceedings, it
is desirable that a party to the proceedings be able to indicate in the notice
or response whether it wishes to proceed in a different language, so that
the ODR administrator can identify other language options that the parties

may select.

Section XII. Governance

52. It is desirable for guidelines (and/or minimum requirements) to exist in

relation to the conduct of ODR platforms and administrators.

53. It is desirable that ODR proceedings be subject to the same confidentiality
and due process standards that apply to dispute resolution proceedings in

an offline context, in particular independence, neutrality and impartiality.
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

UNCITRAL Model Law on Enterprise
Group Insolvency

Part A. Core provisions
Chapter 1. General provisions
Preamble

The purpose of this Law is to provide effective mechanisms to address cases
of cross-border insolvency affecting the members of an enterprise group, in
order to promote the objectives of:

(a) Cooperation between courts and other competent authorities of this
State and foreign States involved in those cases;

(b) Cooperation between insolvency representatives appointed in this State
and foreign States in those cases;

(c) Development of a group insolvency solution for the whole or part of an
enterprise group and cross-border recognition and implementation of
that solution in multiple States;

(d) Fair and efficient administration of cross-border insolvencies concerning
enterprise group members that protects the interests of all creditors of
those enterprise group members and other interested persons, including
the debtors;

(e) Protection and maximization of the overall combined value of the assets
and operations of enterprise group members affected by insolvency and
of the enterprise group as a whole;

(f) Facilitation of the rescue of financially troubled enterprise groups,
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

thereby protecting investment and preserving employment; and
(g) Adequate protection of the interests of the creditors of each enterprise
group member participating in a group insolvency solution and of other

interested persons.

Scope

1. This Law applies to enterprise groups where insolvency proceedings have
commenced for one or more of its members, and addresses the conduct
and administration of those insolvency proceedings and cross-border

cooperation between those insolvency proceedings.

2. This Law does not apply to a proceeding concerning [designate any types
of entity, such as banks or insurance companies, that are subject to a special
insolvency regime in this State and that this State wishes to exclude from
this Law].

Article 2 Definitions
For the purposes of this Law:

(a) “Enterprise” means any entity, regardless of its legal form, that is
engaged in economic activities and may be governed by the insolvency
law;

(b) “Enterprise group” means two or more enterprises that are interconnected
by control or significant ownership;

(c) “Control” means the capacity to determine, directly or indirectly, the
operating and financial policies of an enterprise;

(d) “Enterprise group member” means an enterprise that forms part of an
enterprise group;

(e) “Group representative” means a person or body, including one appointed
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Part4

UNCITRAL Model Law on Enterprise Group Insolvency

8]

(g

(h)

on an interim basis, authorized to act as a representative of a planning
proceeding;
“Group insolvency solution” means a proposal or set of proposals
developed in a planning proceeding for the reorganization, sale or
liquidation of some or all of the assets and operations of one or more
enterprise group members, with the goal of protecting, preserving,
realizing or enhancing the overall combined value of those enterprise
group members;

“Planning proceeding” means a main proceeding commenced in respect

of an enterprise group member provided:

(1) One or more other enterprise group members are participating in that
main proceeding for the purpose of developing and implementing a
group insolvency solution;

(i1) The enterprise group member subject to the main proceeding
is likely to be a necessary and integral participant in that group
insolvency solution; and

(111) A group representative has been appointed,;

Subject to the requirements of subparagraphs (g)(i) to (iii), the court
may recognize as a planning proceeding a proceeding that has been
approved by a court with jurisdiction over a main proceeding of
an enterprise group member for the purpose of developing a group
insolvency solution within the meaning of this Law;

“Insolvency proceeding” means a collective judicial or administrative

proceeding, including an interim proceeding, pursuant to a law relating

to insolvency in which proceeding the assets and affairs of an enterprise

group member debtor are or were subject to control or supervision by a

court or other competent authority for the purpose of reorganization or

liquidation;
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

(1) “Insolvency representative” means a person or body, including one
appointed on an interim basis, authorized in an insolvency proceeding
to administer the reorganization or liquidation of the enterprise group
member debtor’s assets or affairs or to act as a representative of the
insolvency proceeding;

(j) “Main proceeding” means an insolvency proceeding taking place in the
State where the enterprise group member debtor has the centre of its
main interests;

(k) “Non-main proceeding” means an insolvency proceeding, other than
a main proceeding, taking place in a State where the enterprise group
member debtor has an establishment within the meaning of subparagraph
(1) of this article; and

(1) “Establishment” means any place of operations where the enterprise
group member debtor carries out a non-transitory economic activity

with human means and goods or services.

Article 3 International obligations of this State

To the extent that this Law conflicts with an obligation of this State arising out
of any treaty or other form of agreement to which it is a party with one or more

other States, the requirements of the treaty or agreement prevail.

Article 4 Jurisdiction of the enacting State

Where an enterprise group member has the centre of its main interests in this
State, nothing in this Law is intended to:
(a) Limit the jurisdiction of the courts of this State with respect to that
enterprise group member;
(b) Limit any process or procedure (including any permission, consent

or approval) required in this State in respect of that enterprise group
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

member’s participation in a group insolvency solution being developed
in another State;

(c) Limit the commencement of insolvency proceedings in this State, if
required or requested; or

(d) Create an obligation to commence an insolvency proceeding in this State
in respect of that enterprise group member when no such obligation

exists.

Article 5 Competent court or authority

The functions referred to in this Law relating to the recognition of a foreign
planning proceeding and cooperation with courts, insolvency representatives
and any group representative appointed shall be performed by [specify the
court, courts, authority or authorities competent to perform those functions in

the enacting State].

Article 6 Public policy exception

Nothing in this Law prevents the court from refusing to take an action governed
by this Law if the action would be manifestly contrary to the public policy of
this State.

Article 7 Interpretation

In the interpretation of this Law, regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance of

good faith.

Article 8 Additional assistance under other laws

Nothing in this Law limits the power of a court or an insolvency representative
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

to provide additional assistance to a group representative under other laws of
this State.

Chapter 2. Cooperation and coordination

Cooperation and direct communication between
Article 9 a court of this State and other courts, insolvency
representatives and any group representative
appointed

1. In the matters referred to in article 1, the court shall cooperate to the
maximum extent possible with other courts, insolvency representatives and
any group representative appointed, either directly or through an insolvency
representative appointed in this State or a person appointed to act at the

direction of the court.

2. The court is entitled to communicate directly with, or to request information
or assistance directly from, other courts, insolvency representatives or any

group representative appointed.

Article 10 Cooperation to the maximum extent possible under
article 9

For the purposes of article 9, cooperation to the maximum extent possible may
be implemented by any appropriate means, including:
(a) Communication of information by any means considered appropriate by
the court;
(b) Participation in communication with other courts, an insolvency
representative or any group representative appointed;
(c) Coordination of the administration and supervision of the affairs of

enterprise group members;
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Part4

UNCITRAL Model Law on Enterprise Group Insolvency

(d) Coordination of concurrent insolvency proceedings commenced with
respect to enterprise group members;

(e) Appointment of a person or body to act at the direction of the court;

(f) Approval and implementation of agreements concerning the coordination
of insolvency proceedings relating to two or more enterprise group
members, including where a group insolvency solution is being
developed;

(g) Cooperation among courts as to how to allocate and provide for the
costs associated with cooperation and communication;

(h) Use of mediation or, with the consent of the parties, arbitration, to
resolve disputes between enterprise group members concerning claims;

(1) Approval of the treatment and filing of claims between enterprise group
members;

(j) Recognition of the cross-filing of claims by or on behalf of enterprise
group members and their creditors; and

(k) [The enacting State may wish to list additional forms or examples of

cooperation].

Article 11 Limitation of the effect of communication under
article 9

1.

2.

96

With respect to communication under article 9, a court is entitled at all
times to exercise its independent jurisdiction and authority with respect to

matters presented to it and the conduct of the parties appearing before it.

Participation by a court in communication pursuant to article 9, paragraph

2, does not imply:

(a) A waiver or compromise by the court of any powers, responsibilities or
authority;

(b) A substantive determination of any matter before the court;
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Part 4
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(c) A waiver by any of the parties of any of their substantive or procedural
rights;

(d) A diminution of the effect of any of the orders made by the court;

(e) Submission to the jurisdiction of other courts participating in the
communication; or

(f) Any limitation, extension or enlargement of the jurisdiction of the

participating courts.

Article 12 Coordination of hearings

1. A court may conduct a hearing in coordination with another court.

2. The substantive and procedural rights of the parties and the jurisdiction
of the court may be safeguarded by the parties reaching agreement on the
conditions to govern the coordinated hearing and the court approving that

agreement.

3. Notwithstanding the coordination of the hearing, the court remains

responsible for reaching its own decision on the matters before it.

. Cooperation and direct communication between
Article 13 a group representative, insolvency representatives
and courts
1. A group representative appointed in this State shall, in the exercise of
its functions and subject to the supervision of the court, cooperate to the
maximum extent possible with other courts and insolvency representatives

of other enterprise group members to facilitate the development and

implementation of a group insolvency solution.

2. A group representative is entitled, in the exercise of its functions and
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UNCITRAL Model Law on Enterprise Group Insolvency

subject to the supervision of the court, to communicate directly with or to
request information or assistance directly from other courts and insolvency

representatives of other enterprise group members.

Cooperation and direct communication between

an insolvency representative appointed in this State,
Article 14 other courts, insolvency representatives of other
group members and any group representative
appointed

1. An insolvency representative appointed in this State shall, in the exercise
of'its functions and subject to the supervision of the court, cooperate to the
maximum extent possible with other courts, insolvency representatives of

other enterprise group members and any group representative appointed.

2. An insolvency representative appointed in this State is entitled, in the
exercise of its functions and subject to the supervision of the court, to
communicate directly with or to request information or assistance directly
from other courts, insolvency representatives of other enterprise group

members and any group representative appointed.

Article 15 Cooperation to the maximum extent possible under
articles 13 and 14

For the purposes of article 13 and article 14, cooperation to the maximum
extent possible may be implemented by any appropriate means, including:

(a) Sharing and disclosure of information concerning enterprise group
members, provided appropriate arrangements are made to protect
confidential information;

(b) Negotiation of agreements concerning the coordination of insolvency
proceedings relating to two or more enterprise group members, including

where a group insolvency solution is being developed;
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(c) Allocation of responsibilities between an insolvency representative
appointed in this State, insolvency representatives of other group
members and any group representative appointed;

(d) Coordination of the administration and supervision of the affairs of the
enterprise group members; and

(e) Coordination with respect to the development and implementation of a

group insolvency solution, where applicable.

; Authority to enter into agreements concerning the
Article 16 A : :
coordination of insolvency proceedings
An insolvency representative and any group representative appointed may
enter into an agreement concerning the coordination of insolvency proceedings

relating to two or more enterprise group members, including where a group

insolvency solution is being developed.

Article 17 Appointment of a single or the same insolvency
representative

A court may coordinate with other courts with respect to the appointment and
recognition of a single or the same insolvency representative to administer
and coordinate insolvency proceedings concerning members of the same

enterprise group.

Article 18 Participation by enterprise group members in an insol-
vency proceeding commenced in this State

1. Subject to paragraph 2, if an insolvency proceeding has commenced in

this State with respect to an enterprise group member that has the centre

of its main interests in this State, any other enterprise group member may

participate in that insolvency proceeding for the purpose of facilitating
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cooperation and coordination under this Law, including developing and

implementing a group insolvency solution.

2. An enterprise group member that has the centre of its main interests in
another State may participate in an insolvency proceeding referred to in

paragraph 1 unless a court in that other State prohibits it from so doing.

3. Participation by any other enterprise group member in an insolvency
proceeding referred to in paragraph 1 is voluntary. An enterprise group
member may commence its participation or opt out of participation at any

stage of such a proceeding.

4. An enterprise group member participating in an insolvency proceeding
referred to in paragraph 1 has the right to appear, make written submissions
and be heard in that proceeding on matters affecting that enterprise group
member’s interests and to take part in the development and implementation
of a group insolvency solution. The sole fact that an enterprise group
member is participating in such a proceeding does not subject the enterprise
group member to the jurisdiction of the courts of this State for any purpose

unrelated to that participation.

5. A participating enterprise group member shall be notified of actions taken

with respect to the development of a group insolvency solution.

Chapter 3. Relief available in a planning proceeding in this State

Article 19 Appointment of a group representative and authority
to seek relief

1. When the requirements of article 2, subparagraphs (g)(i) and (ii) are met, the

court may appoint a group representative. Upon that appointment, a group
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Part 4
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representative shall seek to develop and implement a group insolvency

solution.

2. To support the development and implementation of a group insolvency
solution, a group representative is authorized to seek relief pursuant to

article 20 in this State.

3. A group representative is authorized to act in a foreign State on behalf of the
planning proceeding and, in particular, to:
(a) Seek recognition of the planning proceeding and relief to support the
development and implementation of a group insolvency solution;
(b) Seek to participate in a foreign proceeding relating to an enterprise
group member participating in the planning proceeding; and
(c) Seek to participate in a foreign proceeding relating to an enterprise

group member not participating in the planning proceeding.

Article 20 Relief available to a planning proceeding

1. To the extent needed to preserve the possibility of developing or
implementing a group insolvency solution or to protect, preserve, realize
or enhance the value of assets of an enterprise group member subject to
or participating in a planning proceeding or the interests of the creditors
of such an enterprise group member, the court, at the request of the group
representative, may grant any appropriate relief, including:

(a) Staying execution against the assets of the enterprise group member;

(b) Suspending the right to transfer, encumber, or otherwise dispose of any
assets of the enterprise group member;

(c) Staying the commencement or continuation of individual actions or
individual proceedings concerning the assets, rights, obligations, or

liabilities of the enterprise group member;
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(d) Entrusting the administration or realization of all or part of the assets
of the enterprise group member located in this State to the group
representative or another person designated by the court, in order to
protect, preserve, realize or enhance the value of assets;

(e) Providing for the examination of witnesses, the taking of evidence,
or the delivery of information concerning the assets, affairs, rights,
obligations, or liabilities of the enterprise group member;

(f) Staying any insolvency proceeding concerning a participating enterprise
group member;

(g) Approving arrangements concerning the funding of the enterprise group
member and authorizing the provision of finance under those funding
arrangements; and

(h) Granting any additional relief that may be available to an insolvency

representative under the laws of this State.

2. Relief under this article may not be granted with respect to the assets
and operations located in this State of any enterprise group member
participating in a planning proceeding if that enterprise group member is
not subject to an insolvency proceeding, unless an insolvency proceeding
was not commenced for the purpose of minimizing the commencement of

insolvency proceedings in accordance with this Law.

3. With respect to the assets and operations located in this State of an enterprise
group member that has the centre of its main interests in another State,
relief under this article may only be granted if that relief does not interfere
with the administration of insolvency proceedings taking place in that other

State.
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Chapter 4. Recognition of a foreign planning proceeding and relief

Article 21 Application for recognition of a foreign planning
proceeding

1. A group representative may apply in this State for recognition of the foreign

planning proceeding to which the group representative was appointed.

2. An application for recognition shall be accompanied by:
(a) A certified copy of the decision appointing the group representative; or
(b) A certificate from the foreign court affirming the appointment of the
group representative; or
(c) In the absence of evidence referred to in subparagraphs (a) and (b), any
other evidence concerning the appointment of the group representative

that is acceptable to the court.

3. An application for recognition shall also be accompanied by:

(a) A statement identifying each enterprise group member participating in
the foreign planning proceeding;

(b) A statement identifying all members of the enterprise group and all
insolvency proceedings that are known to the group representative
that have been commenced in respect of enterprise group members
participating in the foreign planning proceeding; and

(c) A statement to the effect that the enterprise group member subject to
the foreign planning proceeding has the centre of its main interests in
the State in which that planning proceeding is taking place and that that
proceeding is likely to result in added overall combined value for the

enterprise group members subject to or participating in that proceeding.

4. The court may require a translation of documents supplied in support of the

application for recognition into an official language of this State.
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5. The sole fact that an application pursuant to this Law is made to a court in
this State by a group representative does not subject the group representative
to the jurisdiction of the courts of this State for any purpose other than the

application.

6. The court is entitled to assume that documents submitted in support of the
application for recognition are authentic, whether or not they have been

legalized.

Provisional relief that may be granted upon applica-
tion for recognition of a foreign planning proceeding
1. From the time of filing an application for recognition of a foreign planning
proceeding until the application is decided upon, where relief is urgently
needed to preserve the possibility of developing or implementing a group
insolvency solution or to protect, preserve, realize or enhance the value

of assets of an enterprise group member subject to or participating in a

planning proceeding or the interests of the creditors of such an enterprise

group member, the court may, at the request of the group representative,
grant relief of a provisional nature, including:

(a) Staying execution against the assets of the enterprise group member;

(b) Suspending the right to transfer, encumber, or otherwise dispose of any
assets of the enterprise group member;

(c) Staying any insolvency proceeding concerning the enterprise group
member;

(d) Staying the commencement or continuation of individual actions or
individual proceedings concerning the assets, rights, obligations, or
liabilities of the enterprise group member;

(e) In order to protect, preserve, realize or enhance the value of assets

that, by their nature or because of other circumstances, are perishable,
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

susceptible to devaluation, or otherwise in jeopardy, entrusting the
administration or realization of all or part of the assets of the enterprise
group member located in this State to an insolvency representative
appointed in this State. Where that insolvency representative is not able
to administer or realize all or part of the assets of the enterprise group
member located in this State, the group representative or another person
designated by the court may be entrusted with that task;

(f) Providing for the examination of witnesses, the taking of evidence,
or the delivery of information concerning the assets, affairs, rights,
obligations, or liabilities of the enterprise group member;

(g) Approving arrangements concerning the funding of the enterprise group
member and authorizing the provision of finance under those funding
arrangements; and

(h) Granting any additional relief that may be available to an insolvency

representative under the laws of this State.
2. [Insert provisions of the enacting State relating to notice.]

3. Unless extended under article 24, subparagraph 1(a), the relief granted
under this article terminates when the application for recognition is decided

upon.

4. Relief under this article may not be granted with respect to the assets
and operations located in this State of any enterprise group member
participating in a foreign planning proceeding if that group member is
not subject to an insolvency proceeding, unless an insolvency proceeding
was not commenced for the purpose of minimizing the commencement of

insolvency proceedings in accordance with this Law.

5. The court may refuse to grant relief under this article if such relief would

interfere with the administration of an insolvency proceeding taking place
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

where an enterprise group member participating in the foreign planning

proceeding has the centre of its main interests.

Article 23 Recognition of a foreign planning proceeding

1. A foreign planning proceeding shall be recognized if:
(a) The application meets the requirements of article 21, paragraphs 2 and
3;
(b) The proceeding is a planning proceeding within the meaning of article
2, subparagraph (g); and

(c) The application has been submitted to the court referred to in article 5.

2. An application for recognition of a foreign planning proceeding shall be

decided upon at the earliest possible time.

3. Recognition may be modified or terminated if it is shown that the grounds

for granting it were fully or partially lacking or have ceased to exist.

4. For the purposes of paragraph 3, the group representative shall inform the
court of material changes in the status of the foreign planning proceeding
or in the status of its own appointment occurring after the application for
recognition is made, as well as changes that might bear upon the relief

granted on the basis of recognition.

Article 24 Relief that may be granted upon recognition of a
foreign planning proceeding
1. Upon recognition of a foreign planning proceeding, where necessary to
preserve the possibility of developing or implementing a group insolvency

solution or to protect, preserve, realize or enhance the value of assets of an

enterprise group member subject to or participating in the foreign planning
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Part4

UNCITRAL Model Law on Enterprise Group Insolvency

proceeding or the interests of the creditors of such an enterprise group

member, the court, at the request of the group representative, may grant any

appropriate relief, including:

(a) Extending any relief granted under article 22, paragraph 1;

(b) Staying execution against the assets of the enterprise group member;

(c) Suspending the right to transfer, encumber, or otherwise dispose of any

assets of the enterprise group member;

(d) Staying any insolvency proceeding concerning the enterprise group

member;

(e) Staying the commencement or continuation of individual actions or

%)

individual proceedings concerning the assets, rights, obligations, or
liabilities of the enterprise group member;

In order to protect, preserve, realize or enhance the value of assets
for the purpose of developing or implementing a group insolvency
solution, entrusting the administration or realization of all or part
of the assets of the enterprise group member located in this State to
an insolvency representative appointed in this State. Where that
insolvency representative is not able to administer or realize all or part
of the assets of the enterprise group member located in this State, the
group representative or another person designated by the court may be

entrusted with that task;

(g) Providing for the examination of witnesses, the taking of evidence,

or the delivery of information concerning the assets, affairs, rights,

obligations, or liabilities of the enterprise group member;

(h) Approving arrangements concerning the funding of the enterprise group

(i)

member and authorizing the provision of finance under those funding
arrangements; and

Granting any additional relief that may be available to an insolvency
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

representative under the laws of this State.

2. In order to protect, preserve, realize or enhance the value of assets for the
purposes of developing or implementing a group insolvency solution, the
distribution of all or part of the enterprise group member’s assets located
in this State may be entrusted to an insolvency representative appointed in
this State. Where that insolvency representative is not able to distribute all
or part of the assets of the enterprise group member located in this State,
the group representative or another person designated by the court may be

entrusted with that task.

3. Relief under this article may not be granted with respect to the assets and
operations located in this State of any enterprise group member participating
in a foreign planning proceeding if that enterprise group member is not
subject to an insolvency proceeding, unless an insolvency proceeding
was not commenced for the purpose of minimizing the commencement of

insolvency proceedings in accordance with this Law.

4. The court may refuse to grant relief under this article if such relief would
interfere with the administration of an insolvency proceeding taking place
where an enterprise group member participating in the foreign planning

proceeding has the centre of its main interests.

Article 25 Participation of a group representative in proceedings
in this State

1. Upon recognition of a foreign planning proceeding, the group representative
may participate in any proceeding concerning an enterprise group member

that is participating in the foreign planning proceeding.

2. The court may approve participation by a group representative in any
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

insolvency proceeding in this State concerning an enterprise group member

that is not participating in the foreign planning proceeding.

Article 26 Approval of a group insolvency solution

1. Where a group insolvency solution affects an enterprise group member that
has the centre of its main interests or an establishment in this State, the
portion of the group solution affecting that enterprise group member shall
have effect in this State once it has received any approvals and confirmations

required in accordance with the law of this State.

2. A group representative is entitled to apply directly to a court in this State
to be heard on issues related to approval and implementation of a group

insolvency solution.

Chapter S. Protection of creditors

Article 27 Protection of creditors and other interested persons

1. In granting, denying, modifying or terminating relief under this Law, the
court must be satisfied that the interests of the creditors of each enterprise
group member subject to or participating in a planning proceeding and
other interested persons, including the enterprise group member subject to

the relief to be granted, are adequately protected.

2. The court may subject relief granted under this Law to conditions it

considers appropriate, including the provision of security.

3. The court may, at the request of the group representative or a person affected

by relief granted under this Law, or at its own motion, modify or terminate
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

such relief.

Chapter 6. Treatment of foreign claims

Article 28 Undertaking on the treatment of foreign claims:
non-main proceedings

1. To minimize the commencement of non-main proceedings or facilitate the

treatment of claims in an enterprise group insolvency, a claim that could

be brought by a creditor of an enterprise group member in a non-main

proceeding in another State may be treated in a main proceeding commenced

in this State in accordance with the treatment it would be accorded in the

non-main proceeding, provided:

(a) An undertaking to accord such treatment is given by the insolvency

representative appointed in the main proceeding in this State. Where

a group representative is appointed, the undertaking should be given

jointly by the insolvency representative and the group representative;

(b) The undertaking meets the formal requirements, if any, of this State; and

(c) The court approves the treatment to be accorded in the main proceeding.

2. An undertaking given under paragraph 1 shall be enforceable and binding

on the insolvency estate of the main proceeding.

; Powers of the court of this State with respect to an
AT undertaking under article 28

If an insolvency representative or a group representative from another State in

which a main proceeding is pending has given an undertaking in accordance

with article 28, a court in this State, may:

(a) Approve the treatment to be provided in the foreign main proceeding to

the claims of creditors located in this State; and
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

(b) Stay or decline to commence a non-main proceeding.

Part B. Supplemental provisions

Article 30 Undertaking on the treatment of foreign claims: main
proceedings

To minimize the commencement of main proceedings or to facilitate the
treatment of claims that could otherwise be brought by a creditor in an
insolvency proceeding in another State, an insolvency representative of an
enterprise group member or a group representative appointed in this State may
undertake to accord to those claims the treatment in this State that they would
have received in an insolvency proceeding in that other State and the court in
this State may approve that treatment. Such undertaking shall be subject to the
formal requirements, if any, of this State and shall be enforceable and binding

on the insolvency estate.

Article 31 Powers of a court of this State with respect to an
undertaking under article 30

If an insolvency representative or a group representative from another State
in which an insolvency proceeding is pending has given an undertaking under
article 30, a court in this State may:
(a) Approve the treatment in the foreign insolvency proceeding of the
claims of creditors located in this State; and

(b) Stay or decline to commence a main proceeding.

Article 32 Additional relief

1. If, upon recognition of a foreign planning proceeding, the court is satisfied
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Part 4
UNCITRAL Model Law on Enterprise Group Insolvency

that the interests of the creditors of affected enterprise group members
would be adequately protected in that proceeding, particularly where an
undertaking under article 28 or 30 has been given, the court, in addition to
granting any relief described in article 24, may stay or decline to commence
an insolvency proceeding in this State with respect to any enterprise group

member participating in the foreign planning proceeding.

2. Notwithstanding article 26, if, upon submission of a proposed group
insolvency solution by the group representative, the court is satisfied that
the interests of the creditors of the affected enterprise group member are or
will be adequately protected, the court may approve the relevant portion of
the group insolvency solution and grant any relief described in article 24

that is necessary for implementation of the group insolvency solution.
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

UNCITRAL
Model Law on Recognition and
Enforcement of Insolvency-Related
Judgments

Preamble

1. The purpose of this Law is:

(a) Tocreate greater certainty in regard to rights and remedies for recognition
and enforcement of insolvency-related judgments;

(b) To avoid the duplication of insolvency proceedings;

(c) To ensure timely and cost-effective recognition and enforcement of
insolvency-related judgments;

(d) To promote comity and cooperation between jurisdictions regarding
insolvency-related judgments;

(e) To protect and maximize the value of insolvency estates; and

(f) Where legislation based on the UNCITRAL Model Law on Cross-

Border Insolvency has been enacted, to complement that legislation.

2. This Law is not intended:
(a) To restrict provisions of the law of this State that would permit the
recognition and enforcement of an insolvency-related judgment;
(b) To replace legislation enacting the UNCITRAL Model Law on Cross-
Border Insolvency or limit the application of that legislation;
(c) To apply to the recognition and enforcement in the enacting State of an

insolvency-related judgment issued in the enacting State; or
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

(d) To apply to the judgment commencing the insolvency proceeding.

Article 1 Scope of application

1. This Law applies to the recognition and enforcement of an insolvency-
related judgment issued in a State that is different to the State in which

recognition and enforcement is sought.

2. This Law does not apply to [...].

Article 2 Definitions
For the purposes of this Law:

(a) “Insolvency proceeding” means a collective judicial or administrative
proceeding, including an interim proceeding, pursuant to a law relating
to insolvency in which proceeding the assets and affairs of a debtor are
or were subject to control or supervision by a court or other competent
authority for the purpose of reorganization or liquidation;

(b) “Insolvency representative” means a person or body, including one
appointed on an interim basis, authorized in an insolvency proceeding
to administer the reorganization or the liquidation of the debtor’s assets
or affairs or to act as a representative of the insolvency proceeding;

(c) “Judgment” means any decision, whatever it may be called, issued by
a court or administrative authority, provided an administrative decision
has the same effect as a court decision. For the purposes of this definition,
a decision includes a decree or order, and a determination of costs and
expenses. An interim measure of protection is not to be considered a
judgment for the purposes of this Law;

(d) “Insolvency-related judgment™:

(i) Means a judgment that:
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

a. Arises as a consequence of or is materially associated with
an insolvency proceeding, whether or not that insolvency
proceeding has closed; and

b. Was issued on or after the commencement of that insolvency
proceeding; and

(i1) Does notinclude a judgment commencing an insolvency proceeding.

Article 3 International obligations of this State

1. To the extent that this Law conflicts with an obligation of this State arising
out of any treaty or other form of agreement to which it is a party with one

or more other States, the requirements of the treaty or agreement prevail.

2. This Law shall not apply to a judgment where there is a treaty in force
concerning the recognition or enforcement of civil and commercial

judgments, and that treaty applies to the judgment.

Article 4 Competent court or authority

The functions referred to in this Law relating to recognition and enforcement
of an insolvency-related judgment shall be performed by [specify the court,
courts, authority or authorities competent to perform those functions in the
enacting State] and by any other court before which the issue of recognition is

raised as a defence or as an incidental question.

Article 5 Authorization to act in another State in respect of an
insolvency-related judgment issued in this State
A [insert the title of the person or body administering a reorganization or

liquidation under the law of the enacting State] is authorized to act in another

State with respect to an insolvency-related judgment issued in this State, as

136 UN A& 7HE



H1
2
e
e
2
r )
1o
o>
ro,
=
jinal

(i) =APEARE WISt At 2sHA] of gttt

of2o| ZHE o7

1. o] W3} olo] St} olye] F7het AR Hlo] Ui FoF Bl T2 P4
o @Yo RHE WASH: ofte] o7t FEHE A9l 2ok B §Y

o] 8710] SAfgttt.

4
iy

Sl

2

H

X

é

N,

i, !
[

4%
10
kv

gl

rE

)
)

10

:OC[I“

OF2OflA] LH2{XI A 23 X0l 245101 CI2 27H0|A
- sl Asto| 2of

(=2 &0l et 34 E= ik Belste AF B B9 23S 7
A Al 282 A=io] 583k Hioll wet, of=ol A WA 24t B
Agto] #sto] thg =7 A P ko] At

UN A7 788 137

o] 5 UNCITRAL 2l

‘D TVYLIONN §

=
=]

]



Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

permitted by the applicable foreign law.

Article 6 Additional assistance under other laws
Nothing in this Law limits the power of a court or a [insert the title of the
person or body administering a reorganization or liquidation under the law of
the enacting State] to provide additional assistance under other laws of this

State.

Article 7 Public policy exception

Nothing in this Law prevents the court from refusing to take an action governed
by this Law if the action would be manifestly contrary to the public policy,

including the fundamental principles of procedural fairness, of this State.

Article 8 Interpretation

In the interpretation of this Law, regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance of
good faith.

Article 9 Effect and enforceability of an insolvency-related
judgment

An insolvency-related judgment shall be recognized only if it has effect in
the originating State and shall be enforced only if it is enforceable in the

originating State.
Article 10 Effect of review in the originating State on recognition
and enforcement
1. Recognition or enforcement of an insolvency-related judgment may
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

be postponed or refused if the judgment is the subject of review in the
originating State or if the time limit for seeking ordinary review in that
State has not expired. In such cases, the court may also make recognition
or enforcement conditional on the provision of such security as it shall

determine.

2. A refusal under paragraph 1 does not prevent a subsequent application for

recognition or enforcement of the judgment.

: Procedure for seeking recognition and enforcement of
Article 11 A .
an insolvency-related judgment
1. An insolvency representative or other person entitled under the law of the
originating State to seek recognition and enforcement of an insolvency-
related judgment may seek recognition and enforcement of that judgment

in this State. The issue of recognition may also be raised as a defence or as

an incidental question.

2. When recognition and enforcement of an insolvency-related judgment is
sought under paragraph 1, the following shall be submitted to the court:
(a) A certified copy of the insolvency-related judgment; and
(b) Any documents necessary to establish that the insolvency-related
judgment has effect and, where applicable, is enforceable in the
originating State, including information on any pending review of the
judgment; or

(c) In the absence of evidence referred to in subparagraphs (a) and (b), any

other evidence on those matters acceptable to the court.

3. The court may require translation of documents submitted pursuant to

paragraph 2 into an official language of this State.
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

4. The court is entitled to presume that documents submitted pursuant to

paragraph 2 are authentic, whether or not they have been legalized.

5. Any party against whom recognition and enforcement is sought has the

right to be heard.

Article 12 Provisional relief

1. From the time recognition and enforcement of an insolvency-related
judgment is sought until a decision is made, where reliefis urgently needed to
preserve the possibility of recognizing and enforcing an insolvency-related
judgment, the court may, at the request of an insolvency representative or
other person entitled to seek recognition and enforcement under article 11,
paragraph 1, grant relief of a provisional nature, including:

(a) Staying the disposition of any assets of any party or parties against
whom the insolvency-related judgment has been issued; or
(b) Granting other legal or equitable relief, as appropriate, within the scope

of the insolvency-related judgment.

2. [Insert provisions (or refer to provisions in force in the enacting State)
relating to notice, including whether notice would be required under this

article.]

3. Unless extended by the court, relief granted under this article terminates
when a decision on recognition and enforcement of the insolvency-related

judgment is made.

Article 13 Decision to recognize and enforce an insolvency-
related judgment

Subject to articles 7 and 14, an insolvency-related judgment shall be recognized
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

and enforced provided:

(a) The requirements of article 9 with respect to effect and enforceability
are met;

(b) The person seeking recognition and enforcement of the insolvency-
related judgment is an insolvency representative within the meaning of
article 2, subparagraph (b), or another person entitled to seek recognition
and enforcement of the judgment under article 11, paragraph 1;

(c) The application meets the requirements of article 11, paragraph 2; and

(d) Recognition and enforcement is sought from a court referred to in
article 4, or the question of recognition arises by way of defence or as an

incidental question before such a court.

Grounds to refuse recognition and enforcement of an
insolvency-related judgment
In addition to the ground set forth in article 7, recognition and enforcement of
an insolvency-related judgment may be refused if:
(a) The party against whom the proceeding giving rise to the judgment was
instituted:

(1) Was not notified of the institution of that proceeding in sufficient
time and in such a manner as to enable a defence to be arranged,
unless the party entered an appearance and presented their case
without contesting notification in the originating court, provided
that the law of the originating State permitted notification to be
contested; or

(i) Was notified in this State of the institution of that proceeding in a
manner that is incompatible with the rules of this State concerning
service of documents;

(b) The judgment was obtained by fraud;

(c) The judgment is inconsistent with a judgment issued in this State in a
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

dispute involving the same parties;

(d) The judgment is inconsistent with an earlier judgment issued in another
State in a dispute involving the same parties on the same subject matter,
provided the earlier judgment fulfils the conditions necessary for its
recognition and enforcement in this State;

(e) Recognition and enforcement would interfere with the administration
of the debtor’s insolvency proceedings, including by conflicting with a
stay or other order that could be recognized or enforced in this State;

(f) The judgment:

() Materially affects the rights of creditors generally, such as
determining whether a plan of reorganization or liquidation should
be confirmed, a discharge of the debtor or of debts should be granted
or a voluntary or out-of-court restructuring agreement should be
approved; and

(i1) The interests of creditors and other interested persons, including the
debtor, were not adequately protected in the proceeding in which
the judgment was issued;

(g) The originating court did not satisfy one of the following conditions:

(1) The court exercised jurisdiction on the basis of the explicit consent
of the party against whom the judgment was issued;

(i1) The court exercised jurisdiction on the basis of the submission of
the party against whom the judgment was issued, namely that that
party argued on the merits before the court without objecting to
jurisdiction or to the exercise of jurisdiction within the time frame
provided in the law of the originating State, unless it was evident
that such an objection to jurisdiction would not have succeeded
under that law;

(iii) The court exercised jurisdiction on a basis on which a court in this
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

State could have exercised jurisdiction; or
(iv) The court exercised jurisdiction on a basis that was not incompatible
with the law of this State;
[States that have enacted legislation based on the UNCITRAL Model Law on
Cross-Border Insolvency might wish to enact subparagraph (h).]

(h) The judgment originates from a State whose insolvency proceeding is
not or would not be recognizable under [insert a reference to the law
of the enacting State giving effect to the UNCITRAL Model Law on
Cross-Border Insolvency], unless:

(1) The insolvency representative of a proceeding that is or could have
been recognized under [insert a reference to the law of the enacting
State giving effect to the UNCITRAL Model Law on Cross-Border
Insolvency] participated in the proceeding in the originating State
to the extent of engaging in the substantive merits of the cause of
action to which that proceeding related; and

(i1) The judgment relates solely to assets that were located in the
originating State at the time the proceeding in the originating State

commenced.

Article 15 Equivalent effect

1. An insolvency-related judgment recognized or enforceable under this Law
shall be given the same effect it [has in the originating State] or [would have

had if it had been issued by a court of this State].!

2. If the insolvency-related judgment provides for relief that is not available

1 The enacting State may wish to note that it should choose between the two alternatives pro-
vided in square brackets. An explanation of this provision is provided in the Guide to Enact-
ment in the notes to article 15.
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Part5
UNCITRAL Model Law on Recognition and
Enforcement of Insolvency-Related Judgments

under the law of this State, that relief shall, to the extent possible, be adapted
to relief that is equivalent to, but does not exceed, its effects under the law

of the originating State.

Article 16 Severability

Recognition and enforcement of a severable part of an insolvency-related
judgment shall be granted where recognition and enforcement of that part is
sought, or where only that part of the judgment is capable of being recognized
and enforced under this Law.

[States that have enacted legislation based on the UNCITRAL Model Law on
Cross-Border Insolvency will be aware of judgments that may have cast doubt
on whether judgments can be recognized and enforced under article 21 of
that Model Law. States may therefore wish to consider enacting the following

provision:]

Article X Recognition of an insolvency-related judgment under

[insert a cross-reference to the legislation of this State enacting article 21 of
the UNCITRAL Model Law on Cross-Border Insolvency]

Notwithstanding any prior interpretation to the contrary, the relief available
under [insert a cross-reference to the legislation of this State enacting article
21 of the UNCITRAL Model Law on Cross-Border Insolvency] includes

recognition and enforcement of a judgment.
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Part 6
UNCITRAL Model Law on Cross-Border Insolvency

UNCITRAL Model Law on
Cross-Border Insolvency

PREAMBLE

The purpose of this Law is to provide effective mechanisms for dealing with
cases of cross-border insolvency so as to promote the objectives of:

(a) Cooperation between the courts and other competent authorities of this
State and foreign States involved in cases of cross-border insolvency;

(b) Greater legal certainty for trade and investment;

(c) Fair and efficient administration of cross-border insolvencies that
protects the interests of all creditors and other interested persons,
including the debtor;

(d) Protection and maximization of the value of the debtor’s assets; and

(e) Facilitation of the rescue of financially troubled businesses, thereby

protecting investment and preserving employment.
CHAPTER I.GENERAL PROVISIONS

Article 1 Scope of application

1. This Law applies where:
(a) Assistance is sought in this State by a foreign court or a foreign

representative in connection with a foreign proceeding; or
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Part6
UNCITRAL Model Law on Cross-Border Insolvency

(b) Assistance is sought in a foreign State in connection with a proceeding
under [identify laws of the enacting State relating to insolvency]; or

(c) A foreign proceeding and a proceeding under [identify laws of the
enacting State relating to insolvency] in respect of the same debtor are
taking place concurrently; or

(d) Creditors or other interested persons in a foreign State have an interest
in requesting the commencement of, or participating in, a proceeding

under [identify laws of the enacting State relating to insolvency].

2. This Law does not apply to a proceeding concerning [designate any types of
entities, such as banks or insurance companies, that are subject to a special
insolvency regime in this State and that this State wishes to exclude from
this Law].

Article 2 Definitions
For the purposes of this Law:

(a) “Foreign proceeding” means a collective judicial or administrative
proceeding in a foreign State, including an interim proceeding, pursuant
to a law relating to insolvency in which proceeding the assets and affairs
of the debtor are subject to control or supervision by a foreign court, for
the purpose of reorganization or liquidation;

(b) “Foreign main proceeding” means a foreign proceeding taking place in
the State where the debtor has the centre of its main interests;

(¢) “Foreign non-main proceeding” means a foreign proceeding, other than
a foreign main proceeding, taking place in a State where the debtor has
an establishment within the meaning of subparagraph (f) of this article;

(d) “Foreign representative” means a person or body, including one
appointed on an interim basis, authorized in a foreign proceeding to

administer the reorganization or the liquidation of the debtor’s assets or
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Part6
UNCITRAL Model Law on Cross-Border Insolvency

affairs or to act as a representative of the foreign proceeding;

(e) “Foreign court” means a judicial or other authority competent to control
or supervise a foreign proceeding;

(f) “Establishment” means any place of operations where the debtor carries
out a non-transitory economic activity with human means and goods or

services.

Article 3 International obligations of this State

To the extent that this Law conflicts with an obligation of this State arising out
of any treaty or other form of agreement to which it is a party with one or more

other States, the requirements of the treaty or agreement prevail.

Article 4 [Competent court or authority]'

The functions referred to in this Law relating to recognition of foreign
proceedings and cooperation with foreign courts shall be performed by
[specify the court, courts, authority or authorities competent to perform those

functions in the enacting State].

. Authorization of [insert the title of the person or body
Article 5 administering reorganization or liquidation under the
law of the enacting State] to act in a foreign State

A [insert the title of the person or body administering a reorganization or
liquidation under the law of the enacting State] is authorized to act in a foreign

State on behalf of a proceeding under [identify laws of the enacting State

1 A state where certain functions relating to insolvency proceedings have been conferred upon
government-appointed officials of bodies might wish to include in article 4 or elsewhere in
chapter | the following provision:

Nothing in this Law affects the provisions in force in the State governing the authority of [in-
sert the title of the government-appointed person or body].
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Part6
UNCITRAL Model Law on Cross-Border Insolvency

relating to insolvency], as permitted by the applicable foreign law.

Article 6 Public policy exception

Nothing in this Law prevents the court from refusing to take an action governed
by this Law if the action would be manifestly contrary to the public policy of
this State.

Article 7 Additional assistance under other laws
Nothing in this Law limits the power of a court or a [insert the title of the
person or body administering a reorganization or liquidation under the law of
the enacting State] to provide additional assistance to a foreign representative

under other laws of this State.

Article 8 Interpretation

In the interpretation of this Law, regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance of
good faith.

CHAPTER I1. ACCESS OF FOREIGN REPRESENTATIVES
AND CREDITORS TO COURTS IN THIS STATE

Article 9 Right of direct access

A foreign representative is entitled to apply directly to a court in this State.

Article 10 Limited jurisdiction

The sole fact that an application pursuant to this Law is made to a court in this
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Part6
UNCITRAL Model Law on Cross-Border Insolvency

State by a foreign representative does not subject the foreign representative or
the foreign assets and affairs of the debtor to the jurisdiction of the courts of

this State for any purpose other than the application.

. Application by a foreign representative to commence

Article 11 a proceeding under [identify laws of the enacting
State relating to insolvency]

A foreign representative is entitled to apply to commence a proceeding under

[identify laws of the enacting State relating to insolvency] if the conditions for

commencing such a proceeding are otherwise met.

. Participation of a foreign representative in a proceed-
Article 12 ing under [identify laws of the enacting State relating
to insolvency]

Upon recognition of a foreign proceeding, the foreign representative is entitled

to participate in a proceeding regarding the debtor under [identify laws of the

enacting State relating to insolvency].

. Access of foreign creditors to a proceeding under
Article 13 [identify laws of the enacting State relating to
insolvency]

1. Subject to paragraph 2 of this article, foreign creditors have the same rights
regarding the commencement of, and participation in, a proceeding under
[identify laws of the enacting State relating to insolvency] as creditors in

this State.

2. Paragraph 1 of this article does not affect the ranking of claims in a
proceeding under [identify laws of the enacting State relating to insolvency],
except that the claims of foreign creditors shall not be ranked lower than

[identify the class of general non-preference claims, while providing that a
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foreign claim is to be ranked lower than the general non-preference claims
if an equivalent local claim (e.g. claim for a penalty or deferredpayment

claim) has a rank lower than the general non-preference claims].”

. Notification to foreign creditors of a proceeding
Article 14 under [identify laws of the enacting State relating to
insolvency]

1. Whenever under [identify laws of the enacting State relating to insolvency]|
notification is to be given to creditors in this State, such notification shall
also be given to the known creditors that do not have addresses in this State.
The court may order that appropriate steps be taken with a view to notifying

any creditor whose address is not yet known.

2. Such notification shall be made to the foreign creditors individually, unless
the court considers that, under the circumstances, some other form of
notification would be more appropriate. No letters rogatory or other, similar

formality is required.

3. When a notification of commencement of a proceeding is to be given to
foreign creditors, the notification shall:
(a) Indicate a reasonable time period for filing claims and specify the place
for their filing;

(b) Indicate whether secured creditors need to file their secured claims; and

2 The enacting State may wish to consider the following alternative wording to replace para-
graph 2 of article 13:
“2. Paragraph 1 of this article does not affect the ranking of claims in a proceeding under
[identify laws of the enacting State relating to insolvency] or the exclusion of foreign tax and
social security claims from such a proceeding. Nevertheless, the claims of foreign creditors
other than those concerning tax and social security obligations shall not be ranked lower
than [identify the class of general non-preference claims, while providing that a foreign claim
is to be ranked lower than the general non-preference claims if an equivalent local claim
(e.g. claim for a penalty or deferredpayment claim) has a rank lower than the general non-
preference claims].”
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(c) Contain any other information required to be included in such a
notification to creditors pursuant to the law of this State and the orders

of the court.

CHAPTER III. RECOGNITION OF A FOREIGN
PROCEEDING AND RELIEF

Article 15 Application for recognition of a foreign proceeding

1. A foreign representative may apply to the court for recognition of the

foreign proceeding in which the foreign representative has been appointed.

2. An application for recognition shall be accompanied by:
(a) A certified copy of the decision commencing the foreign proceeding and
appointing the foreign representative; or
(b) A certificate from the foreign court affirming the existence of the foreign
proceeding and of the appointment of the foreign representative; or
(c) In the absence of evidence referred to in subparagraphs (a) and (b), any
other evidence acceptable to the court of the existence of the foreign

proceeding and of the appointment of the foreign representative.

3. An application for recognition shall also be accompanied by a statement
identifying all foreign proceedings in respect of the debtor that are known

to the foreign representative.

4. The court may require a translation of documents supplied in support of the

application for recognition into an official language of this State.

Article 16 Presumptions concerning recognition

1. If the decision or certificate referred to in paragraph 2 of article 15
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indicates that the foreign proceeding is a proceeding within the meaning of
subparagraph (a) of article 2 and that the foreign representative is a person
or body within the meaning of subparagraph (d) of article 2, the court is

entitled to so presume.

2. The court is entitled to presume that documents submitted in support of the
application for recognition are authentic, whether or not they have been

legalized.

3. In the absence of proof to the contrary, the debtor’s registered office, or
habitual residence in the case of an individual, is presumed to be the centre

of the debtor’s main interests.

Article 17 Decision to recognize a foreign proceeding

1. Subject to article 6, a foreign proceeding shall be recognized if:
(a) The foreign proceeding is a proceeding within the meaning of
subparagraph (a) of article 2;
(b) The foreign representative applying for recognition is a person or body
within the meaning of subparagraph (d) of article 2;
(¢) The application meets the requirements of paragraph 2 of article 15; and

(d) The application has been submitted to the court referred to in article 4.

2. The foreign proceeding shall be recognized:
(a) As a foreign main proceeding if it is taking place in the State where the
debtor has the centre of its main interests; or
(b) As a foreign non-main proceeding if the debtor has an establishment

within the meaning of subparagraph (f) of article 2 in the foreign State.

3. An application for recognition of a foreign proceeding shall be decided

upon at the earliest possible time.
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4. The provisions of articles 15, 16, 17 and 18 do not prevent modification
or termination of recognition if it is shown that the grounds for granting it

were fully or partially lacking or have ceased to exist.

Article 18 Subsequent information

From the time of filing the application for recognition of the foreign proceeding,
the foreign representative shall inform the court promptly of:
(a) Any substantial change in the status of the recognized foreign proceeding
or the status of the foreign representative’s appointment; and
(b) Any other foreign proceeding regarding the same debtor that becomes

known to the foreign representative.

Relief that may be granted upon application for
recognition of a foreign proceeding
1. From the time of filing an application for recognition until the application
is decided upon, the court may, at the request of the foreign representative,
where relief is urgently needed to protect the assets of the debtor or the
interests of the creditors, grant relief of a provisional nature, including:

(a) Staying execution against the debtor’s assets;

(b) Entrusting the administration or realization of all or part of the debtor’s
assets located in this State to the foreign representative or another
person designated by the court, in order to protect and preserve the value
of assets that, by their nature or because of other circumstances, are
perishable, susceptible to devaluation or otherwise in jeopardy;

(c) Any relief mentioned in paragraph 1 (c), (d) and (g) of article 21.

2. [Insert provisions (or refer to provisions in force in the enacting State)

relating to notice.]
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3. Unless extended under paragraph 1 (f) of article 21, the relief granted under

this article terminates when the application for recognition is decided upon.

4. The court may refuse to grant relief under this article if such relief would

interfere with the administration of a foreign main proceeding.

Article 20 Effects of recognition of a foreign main proceeding

1. Upon recognition of a foreign proceeding that is a foreign main proceeding:
(a) Commencement or continuation of individual actions or individual
proceedings concerning the debtor’s assets, rights, obligations or
liabilities is stayed;
(b) Execution against the debtor’s assets is stayed; and
(c) The right to transfer, encumber or otherwise dispose of any assets of the

debtor is suspended.

2. The scope, and the modification or termination, of the stay and suspension
referred to in paragraph 1 of this article are subject to [refer to any
provisions of law of the enacting State relating to insolvency that apply to
exceptions, limitations, modifications or termination in respect of the stay

and suspension referred to in paragraph 1 of this article].

3. Paragraph 1 (a) of this article does not affect the right to commence
individual actions or proceedings to the extent necessary to preserve a claim

against the debtor.

4. Paragraph 1 of this article does not affect the right to request the
commencement of a proceeding under [identify laws of the enacting State

relating to insolvency] or the right to file claims in such a proceeding.
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Article 21 Relief that may be granted upon recognition of a
foreign proceeding

1. Upon recognition of a foreign proceeding, whether main or non-main,
where necessary to protect the assets of the debtor or the interests of the
creditors, the court may, at the request of the foreign representative, grant
any appropriate relief, including:

(a) Staying the commencement or continuation of individual actions or
individual proceedings concerning the debtor’s assets, rights, obligations
or liabilities, to the extent they have not been stayed under paragraph 1
(a) of article 20;

(b) Staying execution against the debtor’s assets to the extent it has not been
stayed under paragraph 1 (b) of article 20;

(c) Suspending the right to transfer, encumber or otherwise dispose of any
assets of the debtor to the extent this right has not been suspended under
paragraph 1 (c) of article 20;

(d) Providing for the examination of witnesses, the taking of evidence or the
delivery of information concerning the debtor’s assets, affairs, rights,
obligations or liabilities;

(e) Entrusting the administration or realization of all or part of the debtor’s
assets located in this State to the foreign representative or another person
designated by the court;

(f) Extending relief granted under paragraph 1 of article 19;

(g) Granting any additional relief that may be available to [insert the title of
a person or body administering a reorganization or liquidation under the

law of the enacting State] under the laws of this State.

2. Upon recognition of a foreign proceeding, whether main or non-main,
the court may, at the request of the foreign representative, entrust the

distribution of all or part of the debtor’s assets located in this State to the
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foreign representative or another person designated by the court, provided
that the court is satisfied that the interests of creditors in this State are

adequately protected.

3. In granting relief under this article to a representative of a foreign non-main
proceeding, the court must be satisfied that the relief relates to assets that,
under the law of this State, should be administered in the foreign non-main

proceeding or concerns information required in that proceeding.

Article 22 Protection of creditors and other interested persons

1. In granting or denying relief under article 19 or 21, or in modifying or
terminating relief under paragraph 3 of this article, the court must be
satisfied that the interests of the creditors and other interested persons,

including the debtor, are adequately protected.

2. The court may subject relief granted under article 19 or 21 to conditions it

considers appropriate.

3. The court may, at the request of the foreign representative or a person
affected by relief granted under article 19 or 21, or at its own motion,

modify or terminate such relief.

Article 23 Actions to avoid acts detrimental to creditors

1. Upon recognition of a foreign proceeding, the foreign representative has
standing to initiate [refer to the types of actions to avoid or otherwise render
ineffective acts detrimental to creditors that are available in this State to a

person or body administering a reorganization or liquidation].

2. When the foreign proceeding is a foreign non-main proceeding, the court
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must be satisfied that the action relates to assets that, under the law of this

State, should be administered in the foreign non-main proceeding.

Article 24 Intervention by a foreign representative in
proceedings in this State

Upon recognition of a foreign proceeding, the foreign representative may,
provided the requirements of the law of this State are met, intervene in any

proceedings in which the debtor is a party.

CHAPTER IV. COOPERATION WITH FOREIGN COURTS
AND FOREIGN REPRESENTATIVES

. Cooperation and direct communication between
Article 25 a court of this State and foreign courts or foreign
representatives

1. In matters referred to in article 1, the court shall cooperate to the maximum
extent possible with foreign courts or foreign representatives, either
directly or through a [insert the title of a person or body administering a

reorganization or liquidation under the law of the enacting State].

2. The court is entitled to communicate directly with, or to request information

or assistance directly from, foreign courts or foreign representatives.

Cooperation and direct communication between the
[insert the title of a person or body administering a
Article 26 reorganization or liquidation under the law of the
enacting State] and foreign courts or foreign repre-
sentatives

1. In matters referred to in article 1, a [insert the title of a person or body

administering a reorganization or liquidation under the law of the enacting
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State] shall, in the exercise of its functions and subject to the supervision of
the court, cooperate to the maximum extent possible with foreign courts or

foreign representatives.

2. The [insert the title of a person or body administering a reorganization or
liquidation under the law of the enacting State] is entitled, in the exercise
of its functions and subject to the supervision of the court, to communicate

directly with foreign courts or foreign representatives.

Article 27 Forms of cooperation

Cooperation referred to in articles 25 and 26 may be implemented by any
appropriate means, including:
(a) Appointment of a person or body to act at the direction of the court;
(b) Communication of information by any means considered appropriate by
the court;
(c) Coordination of the administration and supervision of the debtor’s assets
and affairs;
(d) Approval or implementation by courts of agreements concerning the
coordination of proceedings;
(e) Coordination of concurrent proceedings regarding the same debtor;
(f) [The enacting State may wish to list additional forms or examples of

cooperation].

CHAPTER V. CONCURRENT PROCEEDINGS

. Commencement of a proceeding under [identify
Article 28 laws of the enacting State relating to insolvency]
after recognition of a foreign main proceeding

After recognition of a foreign main proceeding, a proceeding under [identify
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laws of the enacting State relating to insolvency] may be commenced only
if the debtor has assets in this State; the effects of that proceeding shall be
restricted to the assets of the debtor that are located in this State and, to the
extent necessary to implement cooperation and coordination under articles 25,
26 and 27, to other assets of the debtor that, under the law of this State, should

be administered in that proceeding.

. Coordination of a proceeding under [identify laws of
Article 29 the enacting State relating to insolvency] and a foreign

proceeding

Where a foreign proceeding and a proceeding under [identify laws of the
enacting State relating to insolvency] are taking place concurrently regarding
the same debtor, the court shall seek cooperation and coordination under
articles 25, 26 and 27, and the following shall apply:
(a) When the proceeding in this State is taking place at the time the
application for recognition of the foreign proceeding is filed,
(1) Any relief granted under article 19 or 21 must be consistent with the
proceeding in this State; and
(i1) If the foreign proceeding is recognized in this State as a foreign
main proceeding, article 20 does not apply;
(b) When the proceeding in this State commences after recognition, or after
the filing of the application for recognition, of the foreign proceeding,
(1) Any relief in effect under article 19 or 21 shall be reviewed by the
court and shall be modified or terminated if inconsistent with the
proceeding in this State; and
(i1) If the foreign proceeding is a foreign main proceeding, the stay and
suspension referred to in paragraph 1 of article 20 shall be modified
or terminated pursuant to paragraph 2 of article 20 if inconsistent

with the proceeding in this State;
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(c) In granting, extending or modifying relief granted to a representative of
a foreign non-main proceeding, the court must be satisfied that the relief
relates to assets that, under the law of this State, should be administered
in the foreign non-main proceeding or concerns information required in

that proceeding.

Coordination of more than one foreign proceeding
In matters referred to in article 1, in respect of more than one foreign proceeding
regarding the same debtor, the court shall seek cooperation and coordination
under articles 25, 26 and 27, and the following shall apply:

(a) Any relief granted under article 19 or 21 to a representative of a foreign
non-main proceeding after recognition of a foreign main proceeding
must be consistent with the foreign main proceeding;

(b) If a foreign main proceeding is recognized after recognition, or after
the filing of an application for recognition, of a foreign non-main
proceeding, any relief in effect under article 19 or 21 shall be reviewed
by the court and shall be modified or terminated if inconsistent with the
foreign main proceeding;

(c) If, after recognition of a foreign non-main proceeding, another foreign
non-main proceeding is recognized, the court shall grant, modify or
terminate relief for the purpose of facilitating coordination of the

proceedings.

: Presumption of insolvency based on recognition of a
Article 31 > : .
foreign main proceeding

In the absence of evidence to the contrary, recognition of a foreign main
proceeding is, for the purpose of commencing a proceeding under [identify

laws of the enacting State relating to insolvency], proof that the debtor is
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insolvent.

Article 32 Rule of payment in concurrent proceedings

Without prejudice to secured claims or rights in rem, a creditor who has
received part payment in respect of its claim in a proceeding pursuant to a law
relating to insolvency in a foreign State may not receive a payment for the
same claim in a proceeding under [identify laws of the enacting State relating
to insolvency] regarding the same debtor, so long as the payment to the other
creditors of the same class is proportionately less than the payment the creditor

has already received.
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Part 7
UNCITRAL Model Law on Electronic Transferable Records

UNCITRAL
Model Law on Electronic Transferable
Records

Chapter 1. General provisions

Article 1 Scope of application

1. This Law applies to electronic transferable records.

2. Other than as provided for in this Law, nothing in this Law affects the
application to an electronic transferable record of any rule of law governing
a transferable document or instrument including any rule of law applicable

to consumer protection.

3. This Law does not apply to securities, such as shares and bonds, and other

investment instruments, and to [...]."

Article 2 Definitions
For the purposes of this Law:
“Electronic record” means information generated, communicated, received
or stored by electronic means, including, where appropriate, all information
logically associated with or otherwise linked together so as to become part of

the record, whether generated contemporaneously or not;

1 The enacting jurisdiction may consider including a reference to: (a] documents and instru-
ments that may be considered transferable, but that should not fall under the scope of the
Model Law; (b) documents and instruments falling under the scope of the Convention Provid-
ing a Uniform Law for Bills of Exchange and Promissory Notes (Geneva, 1930) and the Con-
vention Providing a Uniform Law for Cheques (Geneva, 1931); and (c] electronic transferable
records existing only in electronic form.
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“Electronic transferable record” is an electronic record that complies with the
requirements of article 10;

“Transferable document or instrument” means a document or instrument
issued on paper that entitles the holder to claim the performance of the
obligation indicated in the document or instrument and to transfer the right to
performance of the obligation indicated in the document or instrument through

the transfer of that document or instrument.

Article 3 Interpretation

1. This Law is derived from a model law of international origin. In the
interpretation of this Law, regard is to be had to the international origin and

to the need to promote uniformity in its application.

2. Questions concerning matters governed by this Law which are not expressly
settled in it are to be settled in conformity with the general principles on

which this Law is based.

Article 4 Party autonomy and privity of contract

1. The parties may derogate from or vary by agreement the following

provisions of this Law: [...].?

2. Such an agreement does not affect the rights of any person that is not a party

to that agreement.

2 The enacting jurisdiction may consider which provisions of the Model Law, if any, the parties
may derogate from or vary by agreement.
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Article 5 Information requirements

Nothing in this Law affects the application of any rule of law that may require
a person to disclose its identity, place of business or other information, or
relieves a person from the legal consequences of making inaccurate, incomplete

or false statements in that regard.

Article 6 Additional information in electronic transferable
records

Nothing in this Law precludes the inclusion of information in an electronic
transferable record in addition to that contained in a transferable document or

instrument.

Article 7 Legal recognition of an electronic transferable record

1. An electronic transferable record shall not be denied legal effect, validity or

enforceability on the sole ground that it is in electronic form.

2. Nothing in this Law requires a person to use an electronic transferable

record without that person’s consent.

3. The consent of a person to use an electronic transferable record may be

inferred from the person’s conduct.

Chapter II. Provisions on functional equivalence

Article 8 Writing

Where the law requires that information should be in writing, that requirement

is met with respect to an electronic transferable record if the information
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contained therein is accessible so as to be usable for subsequent reference.

Article 9 Signature

Where the law requires or permits a signature of a person, that requirement is
met by an electronic transferable record if a reliable method is used to identify
that person and to indicate that person’s intention in respect of the information

contained in the electronic transferable record.

Article 10 Transferable documents or instruments

1. Where the law requires a transferable document or instrument, that
requirement is met by an electronic record if:
(a) The electronic record contains the information that would be required to
be contained in a transferable document or instrument; and
(b) A reliable method is used:
(1) To identify that electronic record as the electronic transferable
record;
(i1) To render that electronic record capable of being subject to control
from its creation until it ceases to have any effect or validity; and

(iii) To retain the integrity of that electronic record.

2. The criterion for assessing integrity shall be whether information contained
in the electronic transferable record, including any authorized change that
arises from its creation until it ceases to have any effect or validity, has
remained complete and unaltered apart from any change which arises in the

normal course of communication, storage and display.
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Article 11 Control

1. Where the law requires or permits the possession of a transferable document
or instrument, that requirement is met with respect to an electronic
transferable record if a reliable method is used:

(a) To establish exclusive control of that electronic transferable record by a
person; and

(b) To identify that person as the person in control.

2. Where the law requires or permits transfer of possession of a transferable
document or instrument, that requirement is met with respect to an electronic
transferable record through the transfer of control over the electronic

transferable record.

Chapter III. Use of electronic transferable records

Article 12 General reliability standard

For the purposes of articles 9, 10, 11, 13, 16, 17 and 18, the method referred
to shall be:

(a) Asreliable as appropriate for the fulfilment of the function for which the
method is being used, in the light of all relevant circumstances, which
may include:

() Any operational rules relevant to the assessment of reliability;

(i1) The assurance of data integrity;

(ii1) The ability to prevent unauthorized access to and use of the system;
(iv) The security of hardware and software;

(v) The regularity and extent of audit by an independent body;
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(vi) The existence of a declaration by a supervisory body, an accreditation
body or a voluntary scheme regarding the reliability of the method;

(vil) Any applicable industry standard; or
(b) Proven in fact to have fulfilled the function by itself or together with

further evidence.

Article 13 Indication of time and place in electronic transferable
records

Where the law requires or permits the indication of time or place with respect
to a transferable document or instrument, that requirement is met if a reliable
method is used to indicate that time or place with respect to an electronic

transferable record.

Article 14 Place of business

1. A location is not a place of business merely because that is:

(a) Where equipment and technology supporting an information system
used by a party in connection with electronic transferable records are
located; or

(b) Where the information system may be accessed by other parties.

2. The sole fact that a party makes use of an electronic address or other element
of an information system connected to a specific country does not create a

presumption that its place of business is located in that country.

Article 15 Endorsement

Where the law requires or permits the endorsement in any form of a transferable

document or instrument, that requirement is met with respect to an electronic
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transferable record if the information required for the endorsement is included
in the electronic transferable record and that information is compliant with the

requirements set forth in articles 8 and 9.

Article 16 Amendment

Where the law requires or permits the amendment of a transferable document
or instrument, that requirement is met with respect to an electronic transferable
record if a reliable method is used for amendment of information in the
electronic transferable record so that the amended information is identified

as such.

Article 17 Replacement of a transferable document or
instrument with an electronic transferable record
1. An electronic transferable record may replace a transferable document or

instrument if a reliable method for the change of medium is used.

2. For the change of medium to take effect, a statement indicating a change of

medium shall be inserted in the electronic transferable record.

3. Upon issuance of the electronic transferable record in accordance with
paragraphs 1 and 2, the transferable document or instrument shall be made

inoperative and ceases to have any effect or validity.

4. A change of medium in accordance with paragraphs 1 and 2 shall not affect

the rights and obligations of the parties.

: Replacement of an electronic transferable record with
Article 18 :
a transferable document or instrument

1. Atransferable document or instrument may replace an electronic transferable
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record if a reliable method for the change of medium is used.

2. For the change of medium to take effect, a statement indicating a change of

medium shall be inserted in the transferable document or instrument.

3. Upon issuance of the transferable document or instrument in accordance
with paragraphs 1 and 2, the electronic transferable record shall be made

inoperative and ceases to have any effect or validity.

4. A change of medium in accordance with paragraphs 1 and 2 shall not affect

the rights and obligations of the parties.

Chapter IV. Cross-border recognition of electronic transferable

records

Article 19 Non-discrimination of foreign electronic transferable
records

1. An electronic transferable record shall not be denied legal effect, validity or

enforceability on the sole ground that it was issued or used abroad.

2. Nothing in this Law affects the application to electronic transferable records
of rules of private international law governing a transferable document or

instrument.
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Part 8
UNCITRAL Model Law on Secured Transactions

UNCITRAL Model Law on Secured
Transactions'

Chapter 1. Scope of application and general provisions

Scope of application

1. This Law applies to security rights in movable assets.

2. With the exception of articles 72-82, this Law applies to outright transfers

of receivables by agreement.

3. Notwithstanding paragraph 1, this Law does not apply to security rights in:

(a) The right to request payment under, or to receive the proceeds of, an
independent guarantee or letter of credit;

(b) Intellectual property in so far as this Law is inconsistent with [the law
relating to intellectual property to be specifed by the enacting State];?

(c) Intermediated securities; [or]

(d) Payment rights arising under or from fnancial contracts governed by
netting agreements, except a payment right arising upon the termination
of all outstanding transactions [; or

(e) Any other types of asset to be specifed by the enacting State, such as
those that are subject to specialized secured transactions and asset-based

registration regimes under other law to the extent that that other law

1 “Secured transaction” means a transaction that creates a security right in a movable asset.
Thus, there is no substantive difference between the title of the Model Law in the language
versions that do not use the term “secured transaction” and the title of the UNCITRAL Legis-
lative Guide on Secured Transactions.

2 This provision may not be necessary if the enacting State has coordinated, or has otherwise
addressed, the relationship between this Law and any secured transaction provisions of its
law relating to intellectual property.
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governs matters addressed in this Law].

4. This Law does not apply to security rights in proceeds of encumbered assets
if the proceeds are a type of asset to which this Law does not apply, to the
extent that [any other law to be specifed by the enacting State] applies to
security rights in those types of asset and governs the matters addressed in

this Law.

5. Nothing in this Law affects the rights and obligations of the grantor and the
debtor of the receivable under other laws governing the protection of parties

to transactions made for personal, family or household purposes.

6. Nothing in this Law overrides a provision of any other law that limits
the creation or enforcement of a security right in, or the transferability
of, specifc types of asset, with the exception of a provision that limits the
creation or enforcement of a security right in, or the transferability of, an
asset on the sole ground that it is a future asset, or a part of or an undivided

interest in an asset.

Article 2 Definitions and rules of interpretation

For the purposes of this Law:

(a) “Acquisition secured creditor” means a secured creditor that has an
acquisition security right;

(b) “Acquisition security right” means a security right in a tangible asset,
or in intellectual property or the rights of a licensee under a licence
of intellectual property, which secures an obligation to pay any unpaid
portion of the purchase price of an asset, or other credit extended to

enable the grantor to acquire rights in the asset to the extent that the

3 If the enacting State decides to introduce any other exception(s), they should be limited and
set out in its enactment of the Model Law in a clear and specifc way.
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credit is used for that purpose;

(c) “Bank account” means an account maintained by an authorized
deposittaking institution to which funds may be credited or debited;

(d) “Certifcated non-intermediated securities” means non-intermediated
securities represented by a certifcate that:

(1) Provides that the person entitled to the securities is the person in
possession of the certifcate; or

(i1) Identifes the person entitled to the securities;

(e) “Competing claimant” means a creditor of a grantor or other person
with rights in an encumbered asset that may be in competition with the
rights of a secured creditor in the same encumbered asset. The term
includes:

(1) Another secured creditor of the grantor that has a security right in
the same encumbered asset;

(i1) Another creditor of the grantor that has a right in the same
encumbered asset;

(111) The insolvency representative in insolvency proceedings in respect
of the grantor; and

(iv) A buyer or other transferee, lessee or licensee of the encumbered
asset;

(f) “Consumer goods” means goods primarily used or intended to be used
by the grantor for personal, family or household purposes;

(g) “Control agreement”:

(1) With respect to uncertifcated non-intermediated securities, means
an agreement in writing between the issuer, the grantor and the
secured creditor, according to which the issuer agrees to follow
instructions from the secured creditor with respect to the securities,

without further consent from the grantor; and
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(i) With respect to rights to payment of funds credited to a bank
account, means an agreement in writing between the deposittaking
institution, the grantor and the secured creditor, according to which
the deposit-taking institution agrees to follow instructions from the
secured creditor with respect to the payment of funds credited to the
bank account without further consent from the grantor;

(h) “Debtor” means a person that owes payment or other performance of
a secured obligation, whether or not that person is the grantor of the
security right securing payment or other performance of that obligation,
including a secondary obligor such as a guarantor of a secured obligation;

(1) “Debtor of the receivable” means a person that owes payment of a
receivable that is subject to a security right, including a guarantor or
other person secondarily liable for payment of the receivable;

(G) “Default” means the failure of a debtor to pay or otherwise perform a
secured obligation and any other event that constitutes default under the
terms of an agreement between the grantor and the secured creditor;

(k) “Encumbered asset” means:

(1) A movable asset that is subject to a security right; and

(i1) A receivable that is the subject of an outright transfer by agreement;

(1) “Equipment” means a tangible asset other than inventory or consumer
goods that is primarily used or intended to be used by the grantor in the
operation of its business;

(m)“Financial contract” means any spot, forward, future, option or swap
transaction involving interest rates, commodities, currencies, equities,
bonds, indices or any other fnancial instrument, any securities
repurchase or lending transaction, and any other transaction similar to
those transactions entered into in fnancial markets and any combination

of those transactions;
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(n) “Future asset” means a movable asset, which does not exist or which the
grantor does not have rights in or the power to encumber at the time the
security agreement is concluded;

(o) “Grantor” means:

(1) A person that creates a security right to secure either its own
obligation or that of another person;

(i1) A buyer or other transferee of an encumbered asset that acquires its
rights subject to a security right; and

(iii) A transferor under an outright transfer of a receivable by agreement;

(p) “Intangible asset” means any movable asset other than a tangible asset;

(q) “Inventory” means tangible assets held by the grantor for sale or lease
in the ordinary course of the grantor’s business, including raw materials
and work in process;

(r) “Knowledge” means actual knowledge;

(s) “Mass” means a tangible asset which results when a tangible asset is so
commingled with one or more other tangible assets of the same kind that
they have lost their separate identities;

(t) “Money” means currency authorized as legal tender by any State;

(u) “Movable asset” means a tangible or intangible asset, other than
immovable property;

(v) “Netting agreement” means an agreement between two or more parties
that provides for one or more of the following:

(1) The net settlement of payments due in the same currency on the
same date whether by novation or otherwise;

(i) Upon the insolvency or other default by a party, the termination
of all outstanding transactions at their replacement or fair market
values, conversion of such sums into a single currency and netting

into a single payment by one party to the other; or
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(ii1) The set-off of amounts calculated as set out in subparagraph (ii)
under two or more netting agreements;

(w)“Non-intermediated securities” means securities other than securities
credited to a securities account and rights in securities resulting from
the credit of securities to a securities account;

(x) “Notice” means a communication in writing;

(y) “Notifcation of a security right in a receivable” means a notice by the
grantor or the secured creditor informing the debtor of the receivable
that a security right has been created in the receivable;

(z) “Possession” means the actual possession of a tangible asset by a person
or its representative, or by an independent person that acknowledges
holding it for that person;

(aa) “Priority” means the right of a person in an encumbered asset in

preference to the right of a competing claimant;

(bb) “Proceeds” means whatever is received in respect of an encumbered
asset, including what is received as a result of a sale or other transfer,
lease, licence or collection of an encumbered asset, civil and natural
fruits, insurance proceeds, claims arising from defects in, damage to or
loss of an encumbered asset, and proceeds of proceeds;

(cc) “Product” means a tangible asset which results when a tangible asset
is so physically associated or united with one or more other tangible
assets of a different kind, or when one or more tangible assets are
so manufactured, assembled or processed, that they have lost their
separate identities;

(dd) “Receivable” means a right to payment of a monetary obligation,
excluding a right to payment evidenced by a negotiable instrument,
a right to payment of funds credited to a bank account and a right to
payment under a non-intermediated security;

(ee) “Registry” means the registry established under article 28 of this Law;
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UNCITRAL Model Law on Secured Transactions

(ff) “Secured creditor” means:

(i) A person that has a security right; and

(i1) A transferee under an outright transfer of a receivable by agreement;
(gg) “Secured obligation” means an obligation secured by a security right;
(hh) “Securities” means:

(1) Anobligation ofan issuer or any share or similar right of participation
in an issuer or in the enterprise of an issuer that:

a. Is one of a class or series, or by its terms is divisible into a class
or series; [and]

b. Isofatype dealt in or traded on a recognized market, or is issued
as a medium for investment;

(i1) The enacting State to specify any additional rights that should
qualify as securities even if they do not satisfy the requirements
expressed in subparagraphs (i) a. and (i) b.;]

(i1) “Securities account” means an account maintained by an intermediary
to which securities may be credited or debited;
(4j) “Security agreement” means:

(1) An agreement, regardless of whether the parties have denominated
it as a security agreement, between a grantor and a secured creditor
that provides for the creation of a security right; and

(i1) An agreement that provides for the outright transfer of a receivable;

(kk) “Security right” means:

(1) A property right in a movable asset that is created by an agreement
to secure payment or other performance of an obligation, regardless
of whether the parties have denominated it as a security right, and
regardless of the type of asset, the status of the grantor or secured
creditor, or the nature of the secured obligation; and

(i1) The right of the transferee under an outright transfer of a receivable
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by agreement;

(1I) “Tangible asset” means any tangible movable asset. Except in article
2, subparagraphs (b), (1), (q), (s) and (cc), and articles 11, 20, 33, 34
and 38-42, the term includes money, negotiable instruments, negotiable
documents and certifcated non-intermediated securities;

(mm) “Uncertifcated non-intermediated securities” means non-intermediated

securities not represented by a certifcate; and

(nn) “Writing” includes an electronic communication if the information

contained therein is accessible so as to be usable for subsequent

reference.

Article 3 Party autonomy

1. With the exception of articles 4, 6, 9, 53, 54, 72, paragraph 3, and 85-107,

the provisions of this Law may be derogated from or varied by agreement.

2. An agreement referred to in paragraph 1 does not affect the rights or

obligations of any person that is not a party to the agreement.

3. Nothing in this Law affects any agreement to use alternative dispute
resolution, including arbitration, mediation, conciliation and online dispute

resolution.

Article 4 General standards of conduct

A person must exercise its rights and perform its obligations under this Law in

good faith and in a commercially reasonable manner.

Article 5 International origin and general principles

1. In the interpretation of this Law, regard is to be had to its international origin

and the need to promote uniformity in its application and the observance of
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good faith.

2. Questions concerning matters governed by this Law that are not expressly
settled in it are to be settled in conformity with the general principles on

which this Law is based.

Chapter II. Creation of a security right

A. General rules”

: Creation of a security right and requirements for a
Article 6 -
security agreement

1. A security right is created by a security agreement, provided that the grantor

has rights in the asset to be encumbered or the power to encumber it.

2. A security agreement may provide for the creation of a security right in
a future asset, but the security right in that asset is created only when the

grantor acquires rights in it or the power to encumber it.

3. Except as provided in paragraph 4, a security agreement must be [concluded
in] [evidenced by]° a writing that is signed by the grantor and:
(a) Identifes the secured creditor and the grantor;
(b) Describes the secured obligation as provided in article 9; [and]
(c) Describes the encumbered asset as provided in article 9 [; and
(d) States the maximum amount for which the security right may be

enforced].®

4 In this chapter and all other chapters, the general rules are subject to the asset-specifc
rules. The enacting State may wish to include in its law a provision that addresses this matter.

5 The enacting State should choose the option that best fts its legal system.

6 The enacting State may wish to include this subparagraph if it determines that an indication
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4. A security agreement may be oral if the secured creditor is in possession of

the encumbered asset.

Article 7 Obligations that may be secured

A security right may secure one or more obligations of any type, present or
future, determined or determinable, conditional or unconditional, fxed or

fluctuating.

Article 8 Assets that may be encumbered

A security right may encumber:
(a) Any type of movable asset;
(b) A part of or an undivided right in a movable asset;
(c) A generic category of movable assets; and

(d) All of a grantor’s movable assets.

Article 9 De§cri|:_>tion of encumbered assets and secured
obligations

1. The encumbered assets and secured obligations must be described in the

security agreement in a manner that reasonably allows their identifcation.

2. A description of encumbered assets that indicates that the encumbered assets
consist of all the grantor’s movable assets, or of all the grantor’s movable

assets within a generic category, satisfes the standard in paragraph 1.

3. A description of secured obligations that indicates that the security right
secures all obligations owed to the secured creditor at any time satisfes the

standard in paragraph 1.

of the maximum monetary amount for which the security right may be enforced would be
helpful to facilitate secured lending from subsequent creditors.
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Article 10 Rights to proceeds and commingled funds

1. A security right in an encumbered asset extends to its identifable proceeds.

2. Where proceeds in the form of money or funds credited to a bank account
are commingled with other assets of the same kind:

(a) The security right extends to the commingled money or funds, notwith-
standing that they have ceased to be identifable;

(b) The security right in the commingled money or funds is limited to the
amount of money or funds immediately before they were commingled;
and

(c) If at any time after the commingling, the amount of the commingled
money or funds is less than the amount of the money or funds
immediately before they were commingled, the security right in the
commingled money or funds is limited to the lowest amount between
the time when the money or funds were commingled and the time when

the security right is claimed.

Article 11 Tangible assets commingled in a mass or transformed
into a product

1. A security right in a tangible asset that is commingled in a mass extends
to the mass. A security right in a tangible asset that is transformed into a

product extends to the product.

2. A security right that extends to a mass is limited to the same proportion of
the mass as the quantity of the encumbered asset bore to the quantity of the

entire mass immediately after the commingling.

3. A security right that extends to a product is limited to the value of the

encumbered asset immediately before it became part of the product.
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Article 12 Extinguishment of security rights

A security right is extinguished when all secured obligations have been
discharged and there are no outstanding commitments to extend credit secured

by the security right.

B. Asset-specific rules

Article 13 C_:ontra}ctual limitations on the creation of security
rights in receivables

1. A security right in a receivable is effective notwithstanding any agreement
between the initial or any subsequent grantor and the debtor of the receivable
or any secured creditor limiting in any way the grantor’s right to create a

security right.

2. Nothing in this article affects any obligation or liability of the grantor for
breach of the agreement referred to in paragraph 1, but the other party to
the agreement may not avoid the contract giving rise to the receivable or
the security agreement on the sole ground of the breach of that agreement,
or raise against the secured creditor any claim it may have as a result of
such a breach against the grantor, as provided in article 64, paragraph 2. A
person that is not a party to the agreement referred to in paragraph 1 is not
liable for the grantor’s breach of the agreement on the sole ground that it

had knowledge of the agreement.

3. This article applies only to receivables:
(a) Arising from a contract that is a contract for the supply or lease of goods
or services other than fnancial services, a construction contract or a
contract for the sale or lease of immovable property;

(b) Arising from a contract for the sale, lease or licence of industrial or other
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intellectual property or of proprietary information;
(c) Representing the payment obligation for a credit card transaction; or
(d) Arising upon net settlement of payments due pursuant to a netting

agreement involving more than two parties.

Personal or property rights securing or supporting

Article 14 payment or other performance of encumbered
receivables or other intangible assets, or negotiable
instruments

A secured creditor with a security right in a receivable or other intangible asset
or in a negotiable instrument has the beneft of any personal or property right
that secures or supports payment or other performance of the encumbered
asset without a new act of transfer. If that right is transferable under the law
governing it only with a new act of transfer, the grantor is obliged to transfer

the beneft of that right to the secured creditor.

Article 15 Rights to payment of funds credited to a bank
account

A security right in a right to payment of funds credited to a bank account is
effective notwithstanding an agreement between the grantor and the deposit-
taking institution limiting in any way the grantor’s right to create a security

right.

: Negotiable documents and tangible assets covered
Article 16 :
by negotiable documents

A security right in a negotiable document extends to the tangible asset covered
by the document, provided that the issuer of the document is in possession of

the asset at the time the security right in the document is created.
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Article 17 Tangible assets with respect to which intellectual
property is used

A security right in a tangible asset with respect to which intellectual property
is used does not extend to the intellectual property and a security right in the

intellectual property does not extend to the tangible asset.
Chapter III. Effectiveness of a security right against third parties

A. General rules

Article 18 Primary methods for achieving third-party
effectiveness

1. A security right in an encumbered asset is effective against third parties if a

notice with respect to the security right is registered in the Registry.

2. Asecurity right in a tangible asset is also effective against third parties if the

secured creditor is in possession of the asset.

Article 19 Proceeds

1. If a security right in an asset is effective against third parties, a security right
in any proceeds of that asset arising under article 10 is effective against third
parties without any further act if the proceeds are in the form of money,
receivables, negotiable instruments or rights to payment of funds credited

to a bank account.

2. Ifa security right in an asset is effective against third parties, a security right
arising under article 10 in any proceeds of that asset other than the types of
proceeds referred to in paragraph 1 is effective against third parties:

(a) For [a short period of time to be specifed by the enacting State] after the
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proceeds arise; and

(b) Thereafter, only if the security right in the proceeds is made effective
against third parties by one of the methods applicable to the relevant
type of encumbered asset referred to in the provisions of this chapter

before the expiry of the time period specifed in subparagraph (a).

Article 20 Tangible assets commingled in a mass or transformed
into a product

If a security right in a tangible asset is effective against third parties, a security
right in a mass or product to which the security right extends under article 11

is effective against third parties without any further act.

Article 21 Changes in the method for achieving third-party
effectiveness

A security right that is effective against third parties remains effective
against third parties despite a change in the method for achieving third-party
effectiveness, provided that there is no time when the security right is not

effective against third parties.

Article 22 Lapses in third-party effectiveness
If the third-party effectiveness of a security right lapses, third-party

effectiveness may be re-established, but the security right is effective against

third parties only as of that time.

: Continuity in third-party effectiveness upon a change
Article 23 ; :
of the applicable law to this Law
1. If a security right is effective against third parties under the law of another

State and this Law becomes applicable, the security right remains effective
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against third parties under this Law if it is made effective against third

parties in accordance with this Law before the earlier of:

(a) The time when third-party effectiveness would have lapsed under the
law of the other State; and

(b) The expiry of [a short period of time to be specifed by the enacting

State] after this Law becomes applicable.

2. If a security right continues to be effective against third parties under
paragraph 1, the time of third-party effectiveness is the time when it was

achieved under the law of the other State.

Article 24 Acquisition security rights in consumer goods

An acquisition security right in consumer goods with an acquisition price
below [an amount to be specifed by the enacting State] is effective against

third parties upon its creation without any further act.

B. Asset-specific rules

Article 25 Rights to payment of funds credited to a bank
account

A security right in a right to payment of funds credited to a bank account may
also be made effective against third parties by:
(a) The creation of the security right in favour of the deposit-taking
institution;
(b) The conclusion of a control agreement; or

(c) The secured creditor becoming the account holder.
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Article 26 Negotiable documents and tangible assets covered
by negotiable documents

1. If a security right in a negotiable document is effective against third parties,

the security right that extends to the tangible asset covered by the document

in accordance with article 16 is also effective against third parties.

. During the period when a negotiable document covers a tangible asset, a

security right in the asset may also be made effective against third parties

by the secured creditor’s possession of the document.

. A security right in a negotiable document that was effective against third

parties by the secured creditor’s possession of the document remains
effective against third parties for [a short period of time to be specifed by
the enacting State] after the document or the asset covered by the document
has been returned to the grantor or other person for the purpose of dealing

with the asset.

Article 27 Uncertificated non-intermediated securities

A security right in uncertifcated non-intermediated securities may also be

made effective against third parties by:

(a) The [notation of the security right] [entry of the name of the secured
creditor as the holder of the securities]” in the books maintained by or on
behalf of the issuer for the purpose of recording the name of the holder
of the securities; or

(b) The conclusion of a control agreement.

7 The enacting State should choose the method that best fts its legal system.
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Chapter IV. The registry system

Article 28 Establishment of the Registry

A registry is established to give effect to the provisions of this Law relating to

the registration of notices with respect to security rights.

Model Registry Provisions®
Chapter V. Priority of a security right

A. General rules

Article 29 Competing security rights created by the same
grantor

Subject to articles 33, 38, 39 and 41-43, priority between competing security
rights created by the same grantor in the same encumbered asset is determined
according to the following rules:

(a) As between security rights that were made effective against third parties
by registration of a notice in the Registry, priority is determined by
the order of registration, without regard to the order of creation of the
security rights;

(b) As between security rights that were made effective against third parties

otherwise than by registration of a notice in the Registry, priority is

8 The Model Registry Provisions are intended to take effect simultaneously with the enactment
of the Model Law. They are presented as a separate component with their own internal num-
bering in order to give enacting States flexibility in their implementation. Depending on its
drafting conventions, an enacting State may choose to: (a) incorporate all of the Provisions in
its enactment of the Model Law as a separate chapter; (b) incorporate all of the Provisions in
a separate statute or other type of legal instrument; or (c) incorporate some of the Provisions
in its enactment of the Model Law and the rest in a separate statute or other type of legal
instrument.
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determined by the order of third-party effectiveness; and

(c) As between a security right that was made effective against third parties
by registration and a security right that was made effective against third
parties otherwise than by registration of a notice in the Registry, priority
is determined by the order of registration or third-party effectiveness,

whichever occurs frst.

Article 30 Competing security rights created by different
grantors

Subject to [article 26 of the Model Registry Provisions], priority between
competing security rights created by different grantors in the same encumbered

asset is determined according to article 29.

Article 31 Competing security rights in the case of a change in
the method of third-party effectiveness
The priority of a security right is not affected by a change in the method by

which it is made effective against third parties, provided that there is no time

when the security right is not effective against third parties.

Article 32 Competing security rights in proceeds

Subject to article 41, a security right in proceeds of an encumbered asset that
is effective against third parties under article 19 has the same priority over a
competing security right as the security right in the encumbered asset from

which the proceeds arose.
Article 33 Competing security rights in tangible assets
commingled in a mass or transformed into a product
1. If two or more security rights in the same tangible asset extend to a mass or
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product as provided in article 11 and each security right is effective against
third parties as provided in article 20, the priority of each security right in
the mass or product is the same as the priority that each security right in that
tangible asset had immediately before the tangible asset became part of the

mass or product.

2. If more than one security right extends to the same mass or product under
article 11 and each was a security right in a separate tangible asset at the
time of commingling or transforming, the secured creditors are entitled
to share in the mass or product according to the ratio that the obligation
secured by each security right bears to the sum of the obligations secured

by all the security rights.

3. For the purposes of paragraph 2, the obligation secured by a security right
that extends to the mass or product is subject to any limitation on the

security right under article 11.

. Security rights competing with rights of buyers or

Article 34 other transferees, lessees or licensees of
an encumbered asset

1. If an encumbered asset is sold or otherwise transferred, leased or licensed

while the security right in that asset is effective against third parties, the

buyer or other transferee, lessee or licensee acquires its rights subject to the

security right except as provided in this article.

2. Abuyer or other transferee of an encumbered asset acquires its rights free of
the security right, if the secured creditor authorizes the sale or other transfer

of the asset free of the security right.

3. The rights of a lessee or licensee of an encumbered asset are not affected

by a security right if the secured creditor authorizes the grantor to lease or
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license the asset unaffected by the security right.

4. A buyer of a tangible encumbered asset sold in the ordinary course of the
seller’s business acquires its rights free of the security right, provided that,
at the time of the conclusion of the sale agreement, the buyer does not have
knowledge that the sale violates the rights of the secured creditor under the

security agreement.

5. The rights of a lessee of a tangible encumbered asset leased in the ordinary
course of the lessor’s business are not affected by the security right, provided
that, at the time of the conclusion of the lease agreement, the lessee does
not have knowledge that the lease violates the rights of the secured creditor

under the security agreement.

6. Subject to the rights of a secured creditor with a security right in intellectual
property in accordance with article 50, the rights of a non-exclusive licensee
of an intangible encumbered asset licensed in the ordinary course of the
licensor’s business are not affected by the security right, provided that, at
the time of the conclusion of the licence agreement, the licensee does not
have knowledge that the licence violates the rights of the secured creditor

under the security agreement.

7. If a buyer or other transferee of a tangible encumbered asset acquires its
rights free of a security right, any subsequent buyer or other transferee also

acquires its rights free of that security right.

8. If the rights of a lessee of a tangible encumbered asset or a licensee of an
intangible encumbered asset are not affected by the security right, the rights

of any sub-lessee or sub-licensee are also unaffected by that security right.

9. A buyer acquires its rights free of, and the rights of a lessee are not affected

by, an acquisition security right in consumer goods unless the security right
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is made effective against third parties otherwise than under article 24 before

the buyer or lessee acquires its rights in the goods.

Article 35 Impact of the grantor’s insolvency on the priority of a
security right

A security right that is effective against third parties under this Law at the
time of the commencement of insolvency proceedings in respect of the grantor
remains effective against third parties and retains the priority it had before
the commencement of the insolvency proceedings, unless another claim has

priority pursuant to [the insolvency law to be specifed by the enacting State].

Security rights competing with preferential claims
The following claims arising by operation of other law have priority over a
security right that is effective against third parties but only up to [the enacting
State to specify the amount for each category of claim]:
@ [...];
®[...]°

Article 37 Security rights competing with rights of judgment
creditors

1. Subject to article 40, the right of a creditor that has obtained a judgment
or provisional order (“judgment creditor”) has priority over a security
right if, before the security right is made effective against third parties, the
judgment creditor has [taken the steps to be specifed by the enacting State
for a judgment creditor to acquire rights in the encumbered asset or the

steps referred to in the relevant provisions of other law to be specifed by the

9 This provision will not be necessary if the law of the enacting State does not recognize any
preferential claims.
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enacting State].

2. If a security right is made effective against third parties before or at the
same time the judgment creditor acquires its right in an encumbered asset
by taking the steps referred to in paragraph 1, the security right has priority
but that priority is limited to the greater of the credit extended by the secured
creditor:

(a) Before the secured creditor received a notice from the judgment creditor
that the judgment creditor has taken the steps referred to in paragraph
1 or within [a short period of time to be specifed by the enacting State]
thereafter; or

(b) Pursuant to an irrevocable commitment of the secured creditor to extend
credit in a fxed amount or an amount to be fxed pursuant to a specifed
formula, if the commitment was made before the secured creditor
received a notice from the judgment creditor that the judgment creditor

had taken the steps referred to in paragraph 1.

Article 38 Acquisition security rights competing with
non-acquisition security rights™
Option A

1. An acquisition security right in equipment, or in intellectual property or
rights of a licensee under a licence of intellectual property primarily used
or intended to be used by the grantor in the operation of its business, has
priority over a competing non-acquisition security right created by the

grantor, provided that:

10 Articles 38-42 implement the unitary-approach recommendations of the Secured Transac-
tions Guide. If a State prefers to adopt the non-unitary approach recommendations, it should
consider implementing instead recommendations 187-202 of the Secured Transactions
Guide.
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(a) The acquisition secured creditor is in possession of the equipment; or

(b) A notice with respect to the acquisition security right is registered in the
Registry before the expiry of [a short period of time to be specifed by
the enacting State] after the grantor obtains possession of the equipment
or the agreement for the sale or licence of the intellectual property to the

grantor has been concluded.

2. An acquisition security right in inventory, or in intellectual property or
rights of a licensee under a licence of intellectual property held by the
grantor for sale or licence in the ordinary course of the grantor’s business,
has priority over a competing non-acquisition security right created by the
grantor, provided that:

(a) The acquisition secured creditor is in possession of the inventory; or
(b) Before the grantor obtains possession of the inventory or the agreement
for the sale or licence of the intellectual property to the grantor has been
concluded:
(1) Anotice with respect to the acquisition security right is registered in
the Registry; and
(i) A non-acquisition secured creditor that has registered a notice in the
Registry with respect to a non-acquisition security right created by
the grantor in an asset of the same kind receives a notice from the
acquisition secured creditor stating that it has or intends to obtain
an acquisition security right in the asset described in the notice and

describes the asset to reasonably allow its identifcation.

3. An acquisition security right in consumer goods, or in intellectual property
or rights of a licensee under a licence of intellectual property primarily
used or intended to be used by the grantor for personal, family or household
purposes, has priority over a competing non-acquisition security right

created by the grantor.
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4. A notice, sent in accordance with paragraph 2 (b) (ii):

(a) May cover acquisition security rights under multiple transactions
between the same parties without the need to identify each transaction;
and

(b) Is sufficient only for security rights in inventory of which the grantor
obtains possession or intellectual property or rights of a licensee under a
licence of intellectual property held by the grantor for sale or licence in
the ordinary course of the grantor’s business which the grantor acquires
not later than the expiry of [a period of time to be specifed by the

enacting State] after the notice is received.
Option B

1. An acquisition security right in equipment, inventory, or in intellectual
property or rights of a licensee under a licence of intellectual property
primarily used or intended to be used by the grantor in the operation of its
business or held by the grantor for sale or licence in the ordinary course
of the grantor’s business, has priority over a competing non-acquisition
security right created by the grantor, provided that:

(a) The acquisition secured creditor is in possession of the equipment or
inventory; or

(b) A notice with respect to the acquisition security right is registered in the
Registry before the expiry of [a short period of time to be specifed by
the enacting State] after the grantor obtains possession of the equipment
or inventory, or the agreement for the sale or licence of the intellectual

property to the grantor has been concluded.

2. An acquisition security right in consumer goods, or in intellectual property
or rights of a licensee under a licence of intellectual property primarily

used or intended to be used by the grantor for personal, family or household
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purposes, has priority over a competing non-acquisition security right

created by the grantor.

Article 39 Competing acquisition security rights

1. Subject to paragraph 2, priority between competing acquisition security

rights is determined according to article 29.

2. An acquisition security right of a seller or lessor, or of a licensor of
intellectual property made effective against third parties not later than the
expiry of the period specifed in article 38, paragraph 1 (b), has priority over

a competing acquisition security right.

Article 40 Acquisition security rights competing with the rights
of judgment creditors

An acquisition security right that is made effective against third parties not
later than the expiry of the period specifed in article 38, paragraph 1 (b), has
priority over the rights of a judgment creditor that would otherwise have

priority under article 37.

: Competing security rights in proceeds of an asset
Article 41 ; Y o S
subject to an acquisition security right
Option A

1. Subject to paragraph 2, a security right in proceeds of an asset that is
the subject of an acquisition security right has the same priority over a

competing security right that the acquisition security right in the asset from

11 Option A will be necessary if a State adopts option A of article 38. Option B will be necessary
if a State adopts option B of article 38.
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which the proceeds arose has under article 38.

2. Where the proceeds arose from inventory, or from intellectual property
or rights of a licensee under a licence of intellectual property held by the
grantor for sale or licence in the ordinary course of the grantor’s business,
the security right in the proceeds has the same priority over a competing
security right that:

(a) A non-acquisition security right in an asset of the same kind as the
proceeds has under article 29 if the proceeds take the form of receivables,
negotiable instruments, or rights to payment of funds credited to a bank
account; and

(b) The acquisition security right in the asset from which the proceeds arose
has under article 38 if the proceeds take any other form, provided that
before the proceeds arose a secured creditor that has registered a notice
in the Registry with respect to a non-acquisition security right created
by the grantor in an asset of the same kind as the proceeds receives a
notice from the acquisition secured creditor stating that it has or intends
to obtain a security right in assets of that kind and describes those assets

sufficiently to enable them to be identifed.

Option B
A security right in proceeds of an asset that is the subject of an acquisition
security right has the same priority over a competing security right that a non-
acquisition security right in the asset from which the proceeds arose has under
article 29.

. Acquisition security rights extending to a mass or
Article 42 product competing with non-acquisition security
rights in the mass or product

Subject to article 38, an acquisition security right in a tangible asset that
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extends to a mass or product and is effective against third parties has priority
over a non-acquisition security right granted by the same grantor in the mass

or product.

Article 43 Subordination

1. A person may at any time subordinate the priority of its rights under this
Law in favour of any existing or future competing claimant. The benefciary

need not be a party to the subordination.

2. Subordination does not affect the rights of competing claimants other than

the person subordinating its priority and the benefciary of the subordination.

Article 44 Future advances and future encumbered assets

1. Subject to article 37, the priority of a security right extends to all secured
obligations, including obligations incurred after the security right became

effective against third parties.

2. The priority of a security right covers all encumbered assets described in a
notice registered in the Registry, whether they are acquired by the grantor

or come into existence before or after the time of registration.

Article 45 Irrelevance of knowledge of the existence of a
security right

Knowledge of the existence of a security right on the part of a secured creditor

does not affect the priority of the security right under this Law.
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B. Asset-specific rules

Article 46 Negotiable instruments

1. A security right in a negotiable instrument that is made effective against
third parties by possession of the instrument has priority over a security right
in the instrument that is made effective against third parties by registration

of a notice in the Registry.

2. A buyer or other consensual transferee of an encumbered negotiable
instrument acquires its rights free of a security right that is made effective
against third parties by registration of a notice in the Registry if the buyer
or other transferee:

(a) Qualifes as a [protected holder] [other type of holder to be specifed by
the enacting State]; or

(b) [Takes possession of the negotiable instrument and gives value] [takes
any other act to be specifed by the enacting State] without knowledge
that the sale or other transfer is in violation of the rights of the secured

creditor under the security agreement.

Article 47 Rights to payment of funds credited to a bank
account

1. A security right in a right to payment of funds credited to a bank account
made effective against third parties by the secured creditor becoming the
account holder has priority over a competing security right that is made

effective against third parties by any other method.

2. A security right in a right to payment of funds credited to a bank account
with respect to which the secured creditor is the deposit-taking institution

has priority over a competing security right made effective against third
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parties by any method, except a security right that is made effective against

third parties by the secured creditor becoming the account holder.

3. A security right in a right to payment of funds credited to a bank account
made effective against third parties by a control agreement has priority over
a competing security right except:
(a) A security right of the deposit-taking institution; or
(b) A security right that is made effective against third parties by the secured

creditor becoming the account holder.

4. The order of priority among competing security rights in a right to payment
of funds credited to a bank account that are made effective against third
parties by the conclusion of control agreements is determined on the basis

of the time of conclusion of the control agreements.

5. A deposit-taking institution’s right under other law to set off obligations
owed to it by the grantor against the grantor’s right to payment of funds
credited to a bank account maintained with the deposit-taking institution
has priority as against a security right in the right to payment of funds
credited to the bank account, except a security right that is made effective

against third parties by the secured creditor becoming the account holder.

6. A transferee of funds from a bank account pursuant to a transfer initiated
or authorized by the grantor acquires its rights free of a security right in the
right to payment of funds credited to the bank account, unless the transferee
has knowledge that the transfer violates the rights of the secured creditor

under the security agreement.

7. Paragraph 6 does not adversely affect the rights of transferees of funds from

bank accounts under [the relevant law to be specifed by the enacting State].
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Article 48 Money

1. A transferee that obtains possession of money that is subject to a security
right acquires its rights free of the security right, unless that person has
knowledge that the transfer violates the rights of the secured creditor under

the security agreement.

2. This article does not adversely affect the rights of persons in possession of

money under [the relevant law to be specifed by the enacting State].

; Negotiable documents and tangible assets covered
AED e by negotiable documents

1. Subject to paragraph 2, a security right in a tangible asset made effective
against third parties by possession of the negotiable document covering that
asset has priority over a competing security right made effective against

third parties by any other method.

2. Paragraph 1 does not apply to a security right in a tangible asset other than
inventory if the security right of the secured creditor not in possession of
the negotiable document was made effective against third parties before the
earlier of:

(a) The time that the asset became covered by the negotiable document; and
(b) The time of conclusion of an agreement between the grantor and the
secured creditor in possession of the negotiable document providing for
the asset to be covered by a negotiable document so long as the asset
became so covered within [a short period of time to be specifed by the

enacting State] from the date of the agreement.

3. Atransferee of an encumbered negotiable document that obtains possession

of the document under [the relevant law to be specifed by the enacting
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State under which certain transferees of negotiable documents acquire their
rights free of competing claims] acquires its rights free of a security right
in the negotiable document and the tangible assets covered thereby that is

made effective against third parties by any other method.

Article 50 Intellectual property

Article 34, paragraph 6, does not affect any rights that a secured creditor may
have as an owner or licensor of intellectual property under [the relevant law

relating to intellectual property to be specifed by the enacting State].

Article 51 Non-intermediated securities

1. A security right in certificated non-intermediated securities made effective
against third parties by the secured creditor’s possession of the certificate
has priority over a competing security right created by the same grantor in
the same securities made effective against third parties by registration of a

notice in the Registry.

2. Asecurity right in uncertifcated non-intermediated securities made effective
against third parties by [a notation of the security right] [entry of the name of
the secured creditor as the holder of the securities]” in the books maintained
for that purpose by or on behalf of the issuer has priority over a security
right in the same securities made effective against third parties by any other

method.

3. Asecurity right in uncertifcated non-intermediated securities made effective
against third parties by the conclusion of a control agreement has priority

over a security right in the same securities made effective against third

12 The enacting State should insert here the method chosen in article 27.
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parties by registration of a notice in the Registry.

4. The order of priority among competing security rights in uncertifcated
non-intermediated securities made effective against third parties by the
conclusion of control agreements is determined on the basis of the time of

conclusion of the control agreements.

5. This article does not adversely affect the rights of holders of non-
intermediated securities under [the relevant law relating to the transfer of

securities to be specifed by the enacting State].

Chapter VI. Rights and obligations of the parties and
third-party obligors

Section 1. Mutual rights and obligations of the parties to a security

agreement

A. General rules

Article 52 Sources of mutual rights and obligations of the parties

1. The mutual rights and obligations of the grantor and the secured creditor
arising from their agreement are determined by the terms and conditions set
out in that agreement, including any rules or general conditions referred to

therein.

2. The grantor and the secured creditor are bound by any usage to which
they have agreed and, unless otherwise agreed, by any practices they have

established between themselves.

272 UN ZHA7e] 7z



X|8H
g A o] B3 UNCITRAL 2dH

4. AejAIFe] A2 of s A3kl Hish &2 7HAAl | S A] e A H
HESdo] tiet A S92 Afol9] 9AlEe e AuiAIFe] A2 <Alof

5. 0] 22 KF=0] s FoiAle SEFE T HE| OE AHERTS
d B4R o] 225 dF= U 7'<1X] get

#1674 (Chapter V) GAHst A3A5Ake] Aot o5
A1E GRoPY AR 37 A o

A 33

AR 22 Helof ol By

1. FEoPg o 2 RE WSk FRAYAe HRAR ot HEjet o F =
Hobgol A th2 2oy etz AL w3tste] HH o] 1gE e
o whe} gt

2. HEAAAL HE A= 5] Fefet Tl 7550, FE] Fgol sle
g 15 Atolo] gE ol T5En

UN =HI&A 7&d 273

RED TYHLIONN igi2 lokekcms T



Part 8
UNCITRAL Model Law on Secured Transactions

Article 53 Obligation of the party in possession to exercise
reasonable care
A grantor or secured creditor in possession of an encumbered asset must

exercise reasonable care to preserve the asset.

Article 54 Obligation of the secured creditor to return an
encumbered asset

Upon extinguishment of a security right in an encumbered asset, a secured
creditor in possession must return the asset to the grantor or deliver it to the

person designated by the grantor.

. Right of the secured creditor to use and inspect an
Article 55 encumbered asset, and to be reimbursed for
expenses

1. A secured creditor in possession of an encumbered asset has the right:
(a) To be reimbursed for reasonable expenses it incurs for the preservation
of the asset in accordance with article 53; and
(b) To make reasonable use of the asset and apply the revenues it generates

to the payment of the secured obligation.

2. A secured creditor not in possession has the right to inspect an encumbered

asset in the possession of the grantor.

Article 56 Right of the grantor to obtain information

1. Within [a short period of time to be specifed by the enacting State] after
receipt of a written request by a grantor, a secured creditor other than a
transferee under an outright transfer of a receivable by agreement must send

to the grantor at the address specifed in the request:
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(a) A statement of the obligation currently secured; and

(b) A description of the assets currently encumbered.

2. The grantor is entitled without charge to one response to a request during [a

period of time to be specifed by the enacting State].

3. The secured creditor may require payment of a charge not exceeding [a
nominal amount to be specifed by the enacting State] for each additional

response.

B. Asset-specific rules

Article 57 Representations of the grantor of a security right in a
receivable

1. At the time of conclusion of a security agreement that creates a security
right in a receivable, the grantor represents that:
(a) The grantor has not previously created a security right in the receivable
in favour of another secured creditor; and
(b) The debtor of the receivable does not and will not have any defences or
rights of set-off.

2. The grantor does not represent that the debtor of the receivable has, or will

have, the ability to pay.

: Right of the grantor or the secured creditor to notify
CITED S the debtor of the receivable
1. The grantor or the secured creditor or both may give the debtor of the

receivable notifcation of the security right and a payment instruction, but

after notifcation of the security right has been received by the debtor of the
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receivable only the secured creditor may send a payment instruction.

2. Notifcation of a security right in a receivable or payment instruction sent in
breach of an agreement between the grantor and the secured creditor is not
ineffective for the purposes of article 63, but nothing in this article affects
any obligation or liability of the party in breach for any damages arising as

a result of the breach.

Article 59 Right of the secured creditor to payment of
a receivable

1. As between the grantor of a security right in a receivable and the secured
creditor, whether or not notifcation of the security right has been sent:

(a) If payment with respect to the receivable is made to the secured creditor,
the secured creditor is entitled to retain the proceeds of payment and to
any tangible asset returned with respect to the receivable;

(b) If payment with respect to the receivable is made to the grantor, the
secured creditor is entitled to payment of the proceeds of the payment
and to any tangible asset returned to the grantor with respect to the
receivable; and

(c) If payment with respect to the receivable is made to another person over
whom the secured creditor has priority, the secured creditor is entitled
to payment of the proceeds of the payment and to any tangible asset

returned to that person with respect to the receivable.

2. The secured creditor may not retain more than the value of its right in the

receivable.
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Article 60 Right of the secured creditor to preserve encumbered
intellectual property

If so agreed between the grantor and the secured creditor, the secured creditor
is entitled to [the enacting State to specify the steps necessary to preserve

encumbered intellectual property].

Section II. Rights and obligations of third-party obligors

A. Receivables

Article 61 Protection of the debtor of the receivable

1. Except as otherwise provided in this Law, the creation of a security right in
a receivable does not, without the consent of the debtor of the receivable,
affect its rights and obligations, including the payment terms contained in

the contract giving rise to the receivable.

2. A payment instruction may change the person, address or account to which
the debtor of the receivable is required to make payment, but may not
change:

(a) The currency of payment specifed in the contract giving rise to the
receivable; or

(b) The State specifed in the contract giving rise to the receivable in which
payment is to be made to a State other than that in which the debtor of

the receivable is located.

Article 62 International origin and general principles

1. Notifcation of a security right in a receivable or a payment instruction is
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effective when received by the debtor of the receivable if it reasonably
identifes the encumbered receivable and the secured creditor, and is in a
language that is reasonably expected to inform the debtor of the receivable

about its contents.

2. It is sufficient if a notifcation of the security right or a payment instruction

is in the language of the contract giving rise to the receivable.

3. Notifcation of a security right in a receivable or a payment instruction may

relate to receivables arising after notifcation.

4. Notifcation of a security right in a receivable created in favour of a secured
creditor by the initial or any other secured creditor constitutes notifcation of

all prior security rights in that receivable.

Article 63 Discharge of the debtor of the receivable by payment

1. Until the debtor of the receivable receives notifcation of a security right in a
receivable, it is discharged by paying in accordance with the contract giving

rise to the receivable.

2. After the debtor of the receivable receives notifcation of a security right in
a receivable, subject to paragraphs 3-8, it is discharged only by paying the
secured creditor or, if otherwise instructed in the notifcation or subsequently
by the secured creditor in a writing received by the debtor of the receivable,

in accordance with that payment instruction.

3. If the debtor of the receivable receives more than one payment instruction
relating to a single security right in the same receivable created by the same
grantor, it is discharged by paying in accordance with the last payment

instruction received from the secured creditor before payment.
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4. If the debtor of the receivable receives notifcation of more than one security
right in the same receivable created by the same grantor, it is discharged by

paying in accordance with the frst notifcation received.

5. If the debtor of the receivable receives notifcation of one or more security
rights in the same receivable created in favour of a secured creditor by the
initial or any other secured creditor, it is discharged by paying in accordance

with the notifcation of the last of such security rights.

6. If the debtor of the receivable receives notifcation of a security right in a
part of or an undivided interest in one or more receivables, it is discharged
either by paying in accordance with the notifcation or in accordance with

this article as if the debtor of the receivable had not received the notifcation.

7. Ifthe debtor of the receivable receives a notifcation as provided in paragraph
6 and pays in accordance with the notifcation, it is discharged only to the

extent of the part or undivided interest paid.

8. If the debtor of the receivable receives notifcation of a security right in the
receivable from the secured creditor, the debtor of the receivable is entitled
to request the secured creditor to provide within a reasonable period of
time adequate proof of its security right and, if the security right is created
in favour of a secured creditor by the initial or any other secured creditor,
adequate proof of the security right created by the initial grantor in favour
of the initial secured creditor, and of any intermediate security right. Unless
the secured creditor does so, the debtor of the receivable is discharged by
paying in accordance with this article as if it had not received notifcation of

the security right.

9. Adequate proof of a security right referred to in paragraph 8 includes but is

not limited to any writing emanating from the grantor and indicating that a
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security right has been created.

10. This article does not affect any other ground on which payment by the
debtor of the receivable to the person entitled to payment, to a competent
judicial or other authority, or to a public deposit fund, discharges the

debtor of the receivable.

Article 64 Defences and rights of set-off of the debtor of the
receivable

1. Unless otherwise agreed in accordance with article 65, in a claim by the
secured creditor against the debtor of the receivable for payment of the
encumbered receivable, the debtor of the receivable may raise against the
secured creditor:

(a) Inthe case of a receivable arising from a contract, all defences and rights
of set-off arising from that contract, or any other contract that was part
of the same transaction, of which the debtor of the receivable could avail
itself as if the security right had not been created and the claim were
made by the grantor; and

(b) Any other right of set-off that was available to the debtor of the receivable

at the time it received notifcation of the security right.

2. Notwithstanding paragraph 1, the debtor of the receivable may not raise a
breach of an agreement referred to in article 13, paragraph 2, as a defence

or right of set-off against the grantor.

Article 65 Agreement not to raise defences or rights of set-off

1. Subject to paragraph 3, the debtor of the receivable may agree with the

grantor in a writing signed by the debtor of the receivable not to raise
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against the secured creditor the defences and rights of set-off that it could

raise in accordance with article 64.

. The agreement referred to in paragraph 1 may be modifed only by

an agreement in a writing signed by the debtor of the receivable. The
effectiveness of such a modifcation against the secured creditor is

determined by article 66, paragraph 2.

. The debtor of the receivable may not waive defences arising from fraudulent

acts on the part of the secured creditor or based on the incapacity of the

debtor of the receivable.

Article 66 Modification of the contract giving rise to a receivable

1.

In the case of a receivable arising from a contract, an agreement concluded
before notifcation of a security right in a receivable between the grantor
and the debtor of the receivable that affects the secured creditor’s rights is
effective as against the secured creditor, and the secured creditor acquires

corresponding rights.

. An agreement under paragraph 1 concluded after notifcation of a security

right in a receivable is ineffective against the secured creditor unless:

(a) The secured creditor consents to it; or

(b) The receivable is not fully earned by performance and either the
modifcation is provided for in the contract giving rise to the receivable
or, in the context of that contract, a reasonable secured creditor would

consent to the modifcation.

. Paragraphs 1 and 2 do not affect any right of the grantor or the secured

creditor arising from breach of an agreement between them.
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Article 67 Recovery of payments

The failure of the grantor of a security right in a receivable arising from a
contract to perform that contract does not entitle the debtor of the receivable
to recover from the secured creditor a sum paid by the debtor of the receivable

to the grantor or the secured creditor.

B. Negotiable instruments

Article 68 Rights as against the obligor under a negotiable
instrument

The rights of a secured creditor that has a security right in a negotiable
instrument as against any person obligated on the negotiable instrument
are determined by [the relevant law relating to negotiable instruments to be

specifed by the enacting State].

C. Rights to payment of funds credited to a bank account

Article 69 Rights as against the deposit-taking institution

1. The creation of a security right in a right to payment of funds credited to a
bank account maintained with a deposit-taking institution does not:
(a) Affect the rights and obligations of the deposit-taking institution without
its consent; or
(b) Obligate the deposit-taking institution to provide any information about

the bank account to third parties.

2. Any rights of set-off that a deposit-taking institution, with which a bank
account is maintained, may have are not affected by any security right

that the deposit-taking institution may have in a right to payment of funds
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credited to that bank account.

D. Negotiable documents and tangible assets covered by

negotiable documents

Article 70 Rights as against the issuer of a negotiable document

The rights of a secured creditor that has a security right in a negotiable
document as against the issuer of the document or any other person obligated
on the document are determined by [the relevant law relating to negotiable

documents to be specifed by the enacting State].

E. Non-intermediated securities

Article 71 Rights as against the issuer of a non-intermediated
security

The rights of a secured creditor that has a security right in non-intermediated
securities as against the issuer of the securities are determined by [the relevant
law relating to the obligations of the issuer of non-intermediated securities to

be specifed by the enacting State].

Chapter VII. Enforcement of a security right

A. General rules

Article 72 Post-default rights

1. After default, the grantor and the secured creditor are entitled to exercise:
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(a) Any right under the provisions of this chapter; and
(b) Any other right provided in the security agreement or any other law,

except to the extent it is inconsistent with the provisions of this Law.

2. The exercise of one post-default right does not prevent the exercise of
another post-default right, except to the extent that the exercise of one right

makes the exercise of another right impossible.

3. Before default, the grantor or the debtor may not waive unilaterally or vary

by agreement any of its rights under the provisions of this chapter.

Article 73 Methods of exercising post-default rights

1. The secured creditor may exercise its post-default rights by application to
[a court or other authority to be specifed by the enacting State] or without

such an application.

2. The exercise of the secured creditor’s post-default rights by application to [a
court or other authority to be specifed by the enacting State] is determined
by the provisions of this chapter and [the provisions to be specifed by the
enacting State], including the provisions on proceedings in the form of [the

expeditious proceedings to be specifed by the enacting State].

3. The exercise of the secured creditor’s post-default rights without application
to [a court or other authority to be specifed by the enacting State] is

determined by the provisions of this chapter.

Article 74 Relief for non-compliance

Option A

If the secured creditor does not comply with its obligations under this chapter,
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the grantor, any other person with a right in the encumbered asset, or the debtor

is entitled to apply for relief to [a court or other authority to be specifed by the

enacting State], including expeditious relief in the form of [the expeditious

proceedings to be specifed by the enacting State].

Option B

A person whose rights are affected by the non-compliance of another person

with the provisions of this chapter is entitled to apply for relief to [a court or

other authority to be specifed by the enacting State], including expeditious

relief in the form of [the expeditious proceedings to be specifed by the enacting
State].

Article 75 Right of affected persons to terminate enforcement

1.

The grantor, any other person with a right in the encumbered asset or
the debtor is entitled to terminate the enforcement process by paying or
otherwise performing the secured obligation in full, including the reasonable

cost of enforcement.

. The right of termination may be exercised until the earlier of:

(a) The sale or other disposition, the acquisition or the collection of the
encumbered asset by the secured creditor; and
(b) The conclusion of an agreement by the secured creditor for the sale or

other disposition of the encumbered asset.

. Where the secured creditor has leased or licensed the encumbered asset to

a third party, the right of termination may still be exercised subject to the

rights of the lessee or licensee.

296 UN M EHE



HigH

g A o] B3 UNCITRAL 2dH

TF2 Algo] o] o] w2 g2 gutste] Welo] FFS W AL (4
ol o8] el A4 AR G40l W2 A% TAE
o8 e WY Ei hE o) 74 4B T 5 ek

H|75% o= U2 AR0| H EXIE SEAZ He

L RERA, RUAG U B, EEARIE AHAL Y 0
2 Egsto] MPHARES BF WA ol PO Y A F2A
Z

2. 2R T A F WA Zesh AR AR 5 e
() 1 1k A2 el o A S B 24, Tl
(b) BrEAAe] o] 7]eh 22 913 SrrAxtete] Aok A2

3. GRAAZH AN GEALE GfebAt ol 2dt 39 FRUL I
AQlolut ehol A7} 7hA s Bele) Aet okl WA 4 Sl

UN =HI&A 78d 297

RED TYHLIONN igi2 lokekcms T



Part 8
UNCITRAL Model Law on Secured Transactions

Article 76 Right of a higher-ranking secured creditor to take over
enforcement

1. Notwithstanding commencement of enforcement by another creditor, a
secured creditor whose security right has priority over that of the enforcing
creditor is entitled to take over enforcement at any time before the earlier
of:

(a) The sale or other disposition, acquisition or collection of an encumbered
asset by the enforcing creditor; and
(b) The conclusion of an agreement by that creditor for the sale or other

disposition of an encumbered asset.

2. The right of the higher-ranking secured creditor to take over enforcement
includes the right to enforce by any method available to a secured creditor

under this Law.

Article 77 Right of the secured creditor to obtain possession of
an encumbered asset

1. Subject to the rights of'a person, including a lessee or licensee, with a superior
right to possession, the secured creditor is entitled to obtain possession of
an encumbered asset after default either by applying or without applying to

[a court or other authority to be specifed by the enacting State].

2. If the secured creditor decides to exercise the right provided in paragraph 1
without applying to [a court or other authority to be specifed by the enacting
State], all of the following conditions must be satisfed:

(a) The grantor has consented in writing to the secured creditor obtaining
possession without applying to [a court or other authority to be specifed
by the enacting State];

(b) The secured creditor has given the grantor and any person in possession
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of the encumbered asset notice of default and of the secured creditor’s
intent to obtain possession; and

(c) At the time the secured creditor attempts to obtain possession of the
encumbered asset, the person in possession of the encumbered asset

does not object.

3. The notice referred to in paragraph 2 (b) need not be given if the encumbered

asset is perishable or may decline in value speedily.

4. If a higher-ranking secured creditor is in possession of the encumbered
asset, a lower-ranking secured creditor is not entitled to obtain possession

of the asset.

Article 78 Right of the secured creditor to dispose of
an encumbered asset

1. After default, the secured creditor is entitled to sell or otherwise dispose of,
lease or license an encumbered asset either by applying or without applying

to [a court or other authority to be specifed by the enacting State].

2. If the secured creditor decides to exercise the right provided in paragraph
1 by applying to [a court or other authority to be specifed by the enacting
State], the method, manner, time, place and other aspects of the sale or other
disposition, lease or licence are determined by [the rules to be specifed by

the enacting State].

3. If the secured creditor decides to exercise the right provided in paragraph 1
without applying to [a court or other authority to be specifed by the enacting
State], the secured creditor may select the method, manner, time, place and
other aspects of the sale or other disposition, lease or licence, including

whether to sell or otherwise dispose of, lease or license encumbered assets
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individually, in groups or altogether.

4. If the secured creditor decides to exercise the right provided in paragraph 1
without applying to [a court or other authority to be specifed by the enacting
State], the secured creditor must give notice of its intention to:

(a) The grantor and the debtor;

(b) Any person with a right in the encumbered asset that informs the secured
creditor of that right in writing at least [a short period of time to be
specifed by the enacting State] before the notice is sent to the grantor;

(c) Any other secured creditor that registered a notice with respect to a
security right in the encumbered asset at least [a short period of time to
be specifed by the enacting State] before the notice is sent to the grantor;
and

(d) Any other secured creditor that was in possession of the encumbered

asset when the enforcing secured creditor took possession.

5. The notice referred to in paragraph 4 must be given at least [a short period
of time to be specifed by the enacting State] before the sale or other
disposition, lease or licence takes place and must contain:

(a) A description of the encumbered assets;

(b) A statement of the amount required at the time the notice is given to
satisfy the secured obligation, including interest and the reasonable cost
of enforcement;

(c) A statement that the grantor, any other person with a right in the
encumbered asset or the debtor is entitled to terminate the enforcement
process as provided in article 75; and

(d) A statement of the date after which the encumbered asset will be sold
or otherwise disposed of, leased or licensed, or, in the case of a public

disposition, the time, place and manner of the intended disposition.
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6. The notice referred to in paragraph 4 must be in a language that is reasonably

expected to inform the recipient about its content.

7. It is sufficient if the notice to the grantor referred to in paragraph 4 is in the

language of the security agreement.

8. The notice referred to in paragraph 4 need not be given if the encumbered
asset is perishable, may decline in value speedily or is of a kind sold on a

recognized market.

. Distribution of the proceeds of a disposition of an
Article 79 encumbered asset and debtor’s liability for any
deficiency

1. If the secured creditor decides to exercise the right provided in article 78

by applying to [a court or other authority to be specifed by the enacting
State], the distribution of the proceeds of sale or other disposition of, lease
or licence of an encumbered asset is determined by [the provisions to be
specifed by the enacting State], but in accordance with the provisions of this

Law on priority.

2. If the secured creditor decides to exercise the right provided in article 78
without applying to [a court or other authority to be specifed by the enacting
State]:

(a) [Subject to article 36,] the enforcing secured creditor must apply the
proceeds of its enforcement to the secured obligation after deducting the
reasonable cost of enforcement;

(b) Except as provided in paragraph 2 (c), the enforcing secured creditor
must pay any surplus remaining to any subordinate competing claimant
that, prior to any distribution of the surplus, notifed the enforcing

secured creditor of its claim, to the extent of the amount of that claim,
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and remit any balance remaining to the grantor; and

(c) Whether or not there is any dispute as to the entitlement or priority of
any competing claimant under this Law, the enforcing secured creditor
may pay the surplus to [a competent judicial or other authority or to a
public deposit fund to be specifed by the enacting State] for distribution

in accordance with the provisions of this Law on priority.

3. The debtor remains liable for any amount owing after application of the net

proceeds of enforcement to the secured obligation.

: Right to propose the acquisition of an encumbered
Article 80 :
asset by the secured creditor
1. After default, the secured creditor may propose in writing to acquire one or

more of the encumbered assets in total or partial satisfaction of the secured

obligation.

2. The secured creditor must send the proposal to:

(a) The grantor and the debtor;

(b) Any person with a right in the encumbered asset that informs the secured
creditor of that right in writing, at least [a short period of time to be
specifed by the enacting State] before the proposal is sent to the grantor;

(c) Any other secured creditor that registered a notice with respect to a
security right in the encumbered asset at least [a short period of time
to be specifed by the enacting State] before the proposal is sent to the
grantor; and

(d) Any other secured creditor that was in possession of the encumbered

asset when the secured creditor took possession.

3. The proposal must include:

(a) A statement of the amount required at the time the proposal is given
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to satisfy the secured obligation, including interest and the reasonable
cost of enforcement, and the amount of the secured obligation that is
proposed to be satisfed;

(b) A statement that the secured creditor proposes to acquire the encumbered
asset described in the proposal in total or partial satisfaction of the
secured obligation;

(c) A statement that the grantor, any other person with a right in the
encumbered asset or the debtor is entitled to terminate the enforcement
as provided in article 75;

(d) A statement of the date after which the secured creditor will acquire the

encumbered asset.

4. The secured creditor that has made a proposal for the acquisition of an
encumbered asset in full satisfaction of the secured obligation acquires the
encumbered asset, unless it receives an objection in writing from any person
entitled to receive the proposal under paragraph 2 within [a short period of
time to be specifed by the enacting State] after the proposal is received by

that person.

5. The secured creditor that has made a proposal for the acquisition of the
encumbered asset in partial satisfaction of the secured obligation acquires
the encumbered asset, only if it receives the consent in writing of all persons
entitled to receive the proposal under paragraph 2 within [a short period of
time to be specifed by the enacting State] after the proposal is received by

each of them.

6. The grantor may request the secured creditor to make a proposal under
paragraph 1 and, if the secured creditor accepts the grantor’s request, it

must proceed as provided in paragraphs 1-5.
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Article 81 Rights acquired in an encumbered asset

1. If the secured creditor sells or otherwise disposes of an encumbered asset
by applying to [a court or other authority to be specifed by the enacting
State], the buyer or other transferee acquires the asset [the enacting State to
specify whether the buyer or other transferee acquires its rights free of any

rights or not].

2. If the secured creditor leases or licenses an encumbered asset by applying
to [a court or other authority to be specifed by the enacting State], [the
enacting State to specify whether a lessee or licensee is entitled to the beneft

of the lease or licence during its term or not].

3. If the secured creditor sells or otherwise disposes of an encumbered asset
without applying to [a court or other authority to be specifed by the enacting
State], the buyer or other transferee acquires the grantor’s right in the asset
free of the rights of the enforcing secured creditor and any competing
claimant, except rights that have priority over the right of the enforcing

secured creditor.

4. If the secured creditor leases or licenses an encumbered asset without
applying to [a court or other authority to be specifed by the enacting State],
the lessee or licensee is entitled to the beneft of the lease or licence during
its term, except as against creditors with rights that have priority over the

right of the enforcing secured creditor.

5. If the secured creditor sells or otherwise disposes of, leases or licenses the
encumbered asset not in compliance with the provisions of this chapter,
the buyer or other transferee, lessee or licensee of the encumbered asset
acquires the rights or benefts described in paragraphs 1 and 2, provided

that it had no knowledge of a violation of the provisions of this chapter that
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materially prejudiced the rights of the grantor or another person.

B. Asset-specific rules

Article 82 Collection of payment

1.

After default, the secured creditor with a security right in a receivable,
negotiable instrument, right to payment of funds credited to a bank account
or non-intermediated security is entitled to collect payment from the debtor
of the receivable, obligor under the negotiable instrument, deposit-taking

institution or issuer of the non-intermediated security.

. The secured creditor may exercise the right to collect under paragraph 1

before default if the grantor consents.

. The secured creditor exercising the right to collect under paragraph 1 or

2 is also entitled to enforce any personal or property right that secures or

supports payment of the encumbered asset.

. If a security right in a right to payment of funds credited to a bank account

has been made effective against third parties by registration of a notice, the
secured creditor is entitled to collect or otherwise enforce its security right
only pursuant to an order of a court, unless the deposit-taking institution

agrees otherwise.

. The right of the secured creditor to collect under paragraphs 1 to 4 is subject

to articles 61-71.

Article 83 Collection of payment by an outright transferee of
a receivable

1.

In the case of an outright transfer of a receivable by agreement, the transferee
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is entitled to collect the receivable at any time after payment becomes due.

2. The transferee exercising the right to collect under paragraph 1 is also
entitled to enforce any personal or property right that secures or supports

payment of the receivable.

3. The right of the transferee to collect under paragraphs 1 and 2 is subject to
articles 61-71.

Chapter VIII. Conflict of laws"”

A. General rules

Article 84 Mutual rights and obligations of the grantor and the
secured creditor

The law applicable to the mutual rights and obligations of the grantor and the
secured creditor arising from their security agreement is the law chosen by
them and, in the absence of a choice of law, the law governing the security

agreement.

Article 85 Security rights in tangible assets

1. Except as provided in paragraphs 2 to 4 and article 100, the law applicable
to the creation, effectiveness against third parties and priority of a security

right in a tangible asset is the law of the State in which the asset is located.

13 Depending on its legal tradition and drafting conventions, the enacting State may incorporate
the provisions of this chapter in its enactment of the Model Law or in a separate law [civil
code or other law).
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2. The law applicable to the priority of a security right in a tangible asset
covered by a negotiable document made effective against third parties by
possession of the document as against the right of a competing claimant is

the law of the State in which the document is located.

3. The law applicable to the creation, third-party effectiveness and priority of
a security right in a tangible asset of a type ordinarily used in more than one

State is the law of the State in which the grantor is located.

4. A security right in a tangible asset that is in transit at the time of its putative
creation or intended to be relocated to a State other than the State in which
it is located at that time may also be created and made effective against
third parties under the law of the State of the asset’s ultimate destination,
provided that the asset reaches that State within [a short period of time to be
specifed by the enacting State] after the time of the putative creation of the
security right.

Article 86 Security rights in intangible assets

Except as provided in articles 87 and 97-100, the law applicable to the
creation, effectiveness against third parties and priority of a security right in

an intangible asset is the law of the State in which the grantor is located.

Article 87 Security rights in receivables relating to immovable
property

Notwithstanding article 86, in the case of a security right in a receivable that
either arises from the sale or lease of immovable property or is secured by
immovable property, the law applicable to the priority of the security right in
the receivable as against the right of a competing claimant that is registrable

in the immovable property registry in which rights in the relevant immovable
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may be registered is the law of the State under whose authority the immovable

property registry is maintained.

Article 88 Enforcement of security rights

The law applicable to issues relating to the enforcement of a security right in:
(a) A tangible asset is the law of the State in which the asset is located at
the time of commencement of enforcement, except as provided in article
100; and
(b) An intangible asset is the law applicable to the priority of the security
right, except as provided in articles 97, 99 and 100.

Article 89 Security rights in proceeds

1. The law applicable to the creation of a security right in proceeds is the law
applicable to the creation of the security right in the original encumbered

asset from which the proceeds arose.

2. The law applicable to the third-party effectiveness and priority of a security
right in proceeds is the law applicable to the third-party effectiveness and
priority of a security right in an original encumbered asset of the same kind

as the proceeds.

Article 90 Meaning of “location” of the grantor

For the purposes of the provisions of this chapter, the grantor is located:
(a) In the State in which it has its place of business;
(b) If the grantor has a place of business in more than one State, in the State
in which the central administration of the grantor is exercised; and

(c) If the grantor does not have a place of business, in the State in which the
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UNCITRAL Model Law on Secured Transactions

grantor has his or her habitual residence.

Article 91 Relevant time for determining location

1. Except as provided in paragraph 2, references to the location of the
encumbered asset or of the grantor in the provisions of this chapter refer:
(a) For creation issues, to the location at the time of the putative creation of

the security right; and
(b) For third-party effectiveness and priority issues, to the location at the

time when the issue arises.

2. If the right of a secured creditor in an encumbered asset is created and made
effective against third parties and the rights of all competing claimants
are established before a change in the location of the asset or the grantor,
references in the provisions of this chapter to the location of the asset or
of the grantor refer, with respect to third-party effectiveness and priority

issues, to the location prior to the change.

Article 92 Exclusion of renvoi

A reference in the provisions of this chapter to “the law” of a State as the law
applicable to an issue refers to the law in force in that State other than its rules

of private international law.

; Overriding mandatory rules and public policy
ATIELE B (ordre public)

1. The provisions of this chapter do not prevent a court from applying overriding
mandatory provisions of the law of the forum that apply irrespective of the

law applicable under the provisions of this chapter.
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2. The law of the forum determines when a court may or must apply or take

into account overriding mandatory provisions of another law.

3. A court may exclude the application of a provision of the law applicable
under the provisions of this chapter only if and to the extent that the result
of its application would be manifestly incompatible with fundamental

notions of public policy (ordre public) of the forum.

4. The law of the forum determines when a court may or must apply or take
into account the public policy (ordre public) of a State other than the State

the law of which would be applicable under the provisions of this chapter.

5. This article does not prevent an arbitral tribunal from applying or taking
into account public policy (ordre public), or from applying or taking into
account overriding mandatory provisions of a law other than the law
applicable under the provisions of this chapter, if the arbitral tribunal is

required or entitled to do so.

6. This article does not permit a court to displace the provisions of this chapter
dealing with the law applicable to the third-party effectiveness and priority

of a security right.

: Impact of commencement of insolvency proceedings
Article 94 - Ve
on the law applicable to a security right
The commencement of insolvency proceedings in respect of the grantor does

not displace the law applicable to a security right under the provisions of this

chapter.

Article 95 Multi-unit States

If the law applicable to an issue is the law of a State that comprises one or
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more territorial units each of which has its own rules of law in respect of that
issue:
(a) Any reference in the provisions of this chapter to the law of a State
means the law in force in the relevant territorial unit; and
(b) The internal conflict-of-laws rules of that State, or in the absence of such
rules, of that territorial unit determine the relevant territorial unit whose

substantive law is to apply.

B. Asset-specific rules

Article 96 Rights and obligations between third-party obligors
and secured creditors

The law governing the rights and obligations between a debtor of a receivable,
an obligor under a negotiable instrument or an issuer of a negotiable document
and the grantor of a security right in that type of asset also is the law applicable
to:

(a) The rights and obligations between the secured creditor and the debtor,
obligor or issuer;

(b) The conditions under which the security right may be invoked against
the debtor, obligor or issuer, including whether an agreement limiting
the grantor’s right to create a security right may be asserted by the
debtor, obligor or issuer; and

(c) Whether the obligations of the debtor, obligor or issuer have been
discharged.

Article 97 Security rights in rights to payment of funds credited
to a bank account

1. Subject to article 98, the law applicable to the creation, effectiveness
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against third parties, priority and enforcement of a security right in a right
to payment of funds credited to a bank account, as well as to the rights and
obligations between the deposit-taking institution and the secured creditor,
is

Option A

the law of the State in which the deposit-taking institution maintaining the

account has its place of business.

2. Ifthe deposit-taking institution has places of business in more than one State,
the law applicable is the law of the State in which the office maintaining the

account is located.

Option B

the law of the State expressly stated in the account agreement as the State
whose law governs the account agreement or, if the account agreement
expressly provides that the law of another State is applicable to all such issues,

the law of that other State.

2. The law of the State determined pursuant to paragraph 1 applies only if the
deposit-taking institution has, at the time of the conclusion of the account
agreement, an office in that State that is engaged in the regular activity of

maintaining bank accounts.

3. If the applicable law is not determined pursuant to paragraph 1 or 2, the
applicable law is to be determined pursuant to [the default rules based on
article 5 of the Hague Convention on the Law Applicable to Certain Rights
in Respect of Securities Held with an Intermediary, to be inserted here by

the enacting State].
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Article 98 Third-party effectiveness of a security right in certain
types of asset by registration

If the law of the State in which a grantor is located recognizes registration of a
notice as a method for achieving effectiveness against third parties of a security
right in a negotiable instrument, negotiable document, right to payment of
funds credited to a bank account or certifcated non-intermediated security, the
law of that State also is the law applicable to the third-party effectiveness of

the security right in that asset by registration.

Article 99 Security rights in intellectual property

1. The law applicable to the creation, effectiveness against third parties and
priority of a security right in intellectual property is the law of the State in

which the intellectual property is protected.

2. A security right in intellectual property may also be created under the law
of the State in which the grantor is located and may also be made effective
under that law against third parties other than another secured creditor, a

transferee or a licensee.

3. The law applicable to the enforcement of a security right in intellectual

property is the law of the State in which the grantor is located.

AR Security rights in non-intermediated securities

1. The law applicable to the creation, effectiveness against third parties,
priority and enforcement of a security right in non-intermediated equity
securities, as well as to its effectiveness against the issuer, is the law under

which the issuer is constituted.

2. The law applicable to the creation, effectiveness against third parties, priority
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and enforcement of a security right in non-intermediated debt securities,
as well as to its effectiveness against the issuer, is the law governing the

securities.

Chapter IX. Transition

Article 101 Amendment and repeal of other laws

1. [The laws to be specifed by the enacting State] are repealed.

2. [The laws to be specifed by the enacting State] are amended as follows [the

text of the relevant amendments to be specifed by the enacting State].

AR DPAS  General applicability of this Law

1. For the purposes of the provisions of this chapter:

(a) “Prior law” means the law applicable under the conflict-of-laws rules
of [the enacting State] that applied to prior security rights immediately
before the entry into force of this Law; and

(b) “Prior security right” means a right created by an agreement entered into
before the entry into force of this Law that is a security right within the
meaning of this Law and to which this Law would have applied if it had

been in force when the right was created.

2. Except as otherwise provided in this chapter, this Law applies to all security

rights, including prior security rights within its scope.
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. Applicability of prior law to matters that are the
SR ERE  subject of proceedings commenced before the entry
into force of this Law

1. Subject to paragraph 2, prior law applies to a matter that is the subject of
proceedings before a court or arbitral tribunal commenced before the entry

into force of this Law.

2. If any step has been taken to enforce a prior security right before the entry
into force of this Law, enforcement may continue under prior law or may

proceed under this Law.

Article 104 Applicability of prior law to the creation of a prior
security right

1. Prior law determines whether a prior security right was created.

2. A prior security right remains effective between the parties notwithstanding

that its creation did not comply with the creation requirements of this Law.

Transitional rules for determining the third-party
effectiveness of a prior security right

1. A prior security right that was effective against third parties under prior law
at the time this Law entered into force continues to be effective against third
parties under this Law until the earlier of:
(a) The time it would have ceased to be effective against third parties under

prior law; and

(b) The expiration of [a period of time to be specifed by the enacting State]

after the entry into force of this Law.

2. If the third-party effectiveness requirements of this Law are satisfed before

the third-party effectiveness of a prior security right ceases in accordance
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with paragraph 1, the prior security right continues to be effective against
third parties under this Law from the time when it was made effective

against third parties under prior law.

3. If the third-party effectiveness requirements of this Law are not satisfed
before the third-party effectiveness of a prior security right ceases in
accordance with paragraph 1, the prior security right is effective against
third parties only from the time it is made effective against third parties

under this Law.

4. A written agreement between a grantor and a secured creditor creating a
prior security right is sufficient to constitute authorization by the grantor for
the registration of a notice covering the assets described in that agreement

under this Law.

5. If a prior security right referred to in paragraph 2 was made effective
against third parties by the registration of a notice under prior law, the time
of registration under prior law is the time to be used for the purposes of
applying the priority rules of this Law that refer to the time of registration

of a notice of a security right.

. Application of prior law to the priority of a prior
AEERDEY  security right as against the rights of competing
claimants arising under prior law
1. The priority of a prior security right as against the rights of a competing
claimant is determined by prior law if:
(a) The security right and the rights of all competing claimants arose before
the entry into force of this Law; and
(b) The priority status of none of these rights has changed since the entry

into force of this Law.
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2. For the purposes of paragraph 1 (b), the priority status of a prior security
right has changed only if:
(a) It was effective against third parties when this Law entered into force
but ceased to be effective against third parties; or
(b) It was not effective against third parties under prior law when this Law
entered into force, and only became effective against third parties under

this Law.

AL CERIrA Entry into force of this Law

This Law enters into force [on the date or according to mechanism to be

specifed by the enacting State].
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UNCITRAL Model Law on Public Procurement

UNCITRAL Model Law on Public
Procurement

Preamble
WHEREAS the [Government] [Parliament] of ... considers it desirable to
regulate procurement so as to promote the objectives of:

(a) Maximizing economy and efficiency in procurement;

(b) Fostering and encouraging participation in procurement proceedings by
suppliers and contractors regardless of nationality, thereby promoting
international trade;

(c) Promoting competition among suppliers and contractors for the supply
of the subject matter of the procurement;

(d) Providing for the fair, equal and equitable treatment of all suppliers and
contractors;

(e) Promoting the integrity of, and fairness and public confidence in, the
procurement process;

(f) Achieving transparency in the procedures relating to procurement.

Be it therefore enacted as follows:

CHAPTER I. GENERAL PROVISIONS

Scope of application

This Law applies to all public procurement.
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Article 2 Definitions

For the purposes of this Law:

(@)
(b)

(©)

(d)

(e)

“Currency” includes the monetary unit of account;

“Direct solicitation” means solicitation addressed directly to one
supplierorcontractororarestrictednumberofsuppliersorcontractors. This
excludes solicitation addressed to a limited number of suppliers or

contractors following pre-qualification or pre-selection proceedings;

“Domestic procurement” means procurement limited to domestic

suppliers or contractors pursuant to article 8 of this Law;

“Electronic reverse auction” means an online real-time purchasing

technique utilized by the procuring entity to select the successful

submission, which involves the presentation by suppliers or contractors
of successively lowered bids during a scheduled period of time and the
automatic evaluation of bids;

“Framework agreement procedure” means a procedure conducted in

two stages: a first stage to select a supplier (or suppliers) or a contractor

(or contractors) to be a party (or parties) to a framework agreement with

a procuring entity, and a second stage to award a procurement contract

under the framework agreement to a supplier or contractor party to the

framework agreement:

(1) “Framework agreement” means an agreement between the procuring
entity and the selected supplier (or suppliers) or contractor (or
contractors) concluded upon completion of the first stage of the
framework agreement procedure;

(i1) “Closed framework agreement” means a framework agreement to
which no supplier or contractor that is not initially a party to the

framework agreement may subsequently become a party;

342 UN M EHE



o™
I8 UNCITRAL 223

o

It
B
gt
)
rO]n

3ol
o] Ho] FA 4,
(a) “B3Hcurrency)’ & SHEYE oJu|gtct,
(b) ‘W87 J&-Fal(direct solicitation)’ = TFY FFAt AR £
+ Agte €9 FFAECIU AlREC] tisto] /fEA 0 & o] Fof
5 ofulRith APIRZEAA AR A G AP A AR = AR

AL 3
2 Q1| AkAEol FRAE dhatel ool A YFBIE o
3

FAREO W Al ARl S E 22 9fu[git
(d) “ARI Al (electronic reverse auction)’ = S&x} 245}7] 5]
2713 9sto] AREE]= 2211 A A7 online real-time) 7]
=2 ougtt. FEAREC U AAEZ ARl Attt ASH o=
o] 32 S (lowered bids)& A 4= L, S thet B7h= =
20 & o]FofZI}.
(e) ‘a3 A=EEA ¥ A framework agreement procedure)’= 2
= REEAE vttt Al1gA A = tEgEAE
EA ] SlojA 2271 A GARHE S GAHRS)E B 35
HE= 3EAH AN E= AAS)E AA sk, A2dA A=
O3S A= S AR AR A E TFA R AlQRte thegFAt
E5A 2kl 718 2@ A 2K(procurement contract)= A ZgH.
() "3 FAEEA K framework agreement)’ S I FAEE
AR ANGA T SEE]= Al-ol 227183 AFH T52K
= AU AFHEE AFAE)LE Atolo] A2 == Al
ojm| gttt
(i) “HH Y s FAEEA K closed framework agreement)’= %]
Z O3 g A= EA Y] GARAE obH | B4 Al 2F A= AR

Ho 2% AL 4 Qb U4 RAREALE Jujict,

Hor
X,
9
rt
2
N,

UN RAAH F8E 343

RED TVHLIONN gz hEXHER X



Part9
UNCITRAL Model Law on Public Procurement

(ii1) “Open framework agreement” means a framework agreement to
which a supplier (or suppliers) or a contractor (or contractors) in
addition to the initial parties may subsequently become a party or
parties;

(iv) “Framework agreement procedure with second-stage competition”
means a procedure under an open framework agreement or a closed
framework agreement with more than one supplier or contractor
in which certain terms and conditions of the procurement that
cannot be established with sufficient precision when the framework
agreement is concluded are to be established or refined through a
second-stage competition;

(v) “Framework agreement procedure without second-stage
competition” means a procedure under a closed framework
agreement in which all terms and conditions of the procurement are
established when the framework agreement is concluded;

(f) “Pre-qualification” means the procedure set out in article 18 of this
Law to identify, prior to solicitation, suppliers or contractors that are
qualified;

(g) “Pre-qualification documents” means documents issued by the procuring
entity under article 18 of this Law that set out the terms and conditions
of the pre-qualification proceedings;

(h) “Pre-selection” means the procedure set out in paragraph 3 of article
49 of this Law to identify, prior to solicitation, a limited number of
suppliers or contractors that best meet the qualification criteria for the
procurement concerned,

(1) “Pre-selection documents” means documents issued by the procuring
entity under paragraph 3 of article 49 of this Law that set out the terms

and conditions of the pre-selection proceedings;
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(j) “Procurement” or “public procurement” means the acquisition of goods,

construction or services by a procuring entity;

(k) “Procurement contract” means a contract concluded between the
procuring entity and a supplier (or suppliers) or a contractor (or
contractors) at the end of the procurement proceedings;

(1) “Procurement involving classified information” means procurement
in which the procuring entity may be authorized by the procurement
regulations or by other provisions of law of this State to take measures
and impose requirements for the protection of classified information;

(m)“Procurement regulations” means regulations enacted in accordance
with article 4 of this Law;

(n) “Procuring entity” means:

Option |
(1) Any governmental department, agency, organ or other unit, or any
subdivision or multiplicity thereof, that engages in procurement,

except ...; [and]

Option Il

(1) Any department, agency, organ or other unit, or any subdivision or
multiplicity thereof, of the [Government] [other term used to refer
to the national Government of the enacting State] that engages in
procurement, except ...; [and]

(i1) [The enacting State may insert in this subparagraph and, if
necessary, in subsequent subparagraphs other entities or enterprises,
or categories thereof, to be included in the definition of “procuring
entity”];

(0) “Socio-economic policies” means environmental, social, economic and

other policies of this State authorized or required by the procurement
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regulations or other provisions of law of this State to be taken into
account by the procuring entity in the procurement proceedings. [The
enacting State may expand this subparagraph by providing an illustrative

list of such policies.];

(p) “Solicitation” means an invitation to tender, present submissions or

participate in request-for-proposals proceedings or an electronic reverse

auction;

(q) “Solicitation document” means a document issued by the procuring

(s)

®

entity, including any amendments thereto, that sets out the terms and
conditions of the given procurement;

“Standstill period” means the period starting from the dispatch of a
notice as required by paragraph 2 of article 22 of this Law, during which
the procuring entity cannot accept the successful submission and during
which suppliers or contractors can challenge, under chapter VIII of this
Law, the decision so notified;

“A submission (or submissions)” means a tender (or tenders), a proposal
(or proposals), an offer (or offers), a quotation (or quotations) and a
bid (or bids) referred to collectively or generically, including, where the
context so requires, an initial or indicative submission (or submissions);
“Supplier or contractor” means, according to the context, any potential
party or any party to the procurement proceedings with the procuring

entity;

(u) “Tender security” means a security required from suppliers or contractors

by the procuring entity and provided to the procuring entity to secure the
fulfilment of any obligation referred to in paragraph 1 (f) of article 17
of this Law and includes such arrangements as bank guarantees, surety
bonds, standby letters of credit, cheques for which a bank is primarily

liable, cash deposits, promissory notes and bills of exchange. For the
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avoidance of doubt, the term excludes any security for the performance

of the contract.

. International obligations of [this State] relating to
Article 3 procurement [and intergovernmental agreements
within [this State]'

To the extent that this Law conflicts with an obligation of this State under or
arising out of any:

(a) Treaty or other form of agreement to which it is a party with one or more
other States; [or]

(b) Agreement entered into by this State with an intergovernmental
international financing institution[,] [; or]

[(c)Agreement between the federal Government of [name of federal State]
and any subdivision or subdivisions of [name of federal State] or
between any two or more such subdivisions, |

the requirements of the treaty or agreement shall prevail, but in all other

respects the procurement shall be governed by this Law.

Article 4 Procurement regulations

The [name of the organ or authority authorized to promulgate the procurement
regulations] is authorized to promulgate procurement regulations to fulfil the

objectives and to implement the provisions of this Law.

Article 5 Publication of legal texts

1. This Law, the procurement regulations and other legal texts of general

1 The text in brackets in this article is relevant to, and intended for consideration by, federal
States.
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application in connection with procurement covered by this Law, and all
amendments thereto, shall be promptly made accessible to the public and

systematically maintained.

2. Judicial decisions and administrative rulings with precedent value in
connection with procurement covered by this Law shall be made available

to the public.

Article 6 Information on possible forthcoming procurement

1. Procuring entities may publish information regarding planned procurement

activities for forthcoming months or years.

2. Procuring entities may also publish an advance notice of possible future

procurement.

3. Publication under this article does not constitute a solicitation, does not
oblige the procuring entity to issue a solicitation and does not confer any

rights on suppliers or contractors.

Article 7 Communications in procurement

1. Any document, notification, decision or other information generated in
the course of a procurement and communicated as required by this Law,
including in connection with challenge proceedings under chapter VIII or
in the course of a meeting, or forming part of the record of procurement
proceedings under article 25 of this Law shall be in a form that provides a
record of the content of the information and that is accessible so as to be

usable for subsequent reference.

2. Direct solicitation and communication of information between suppliers or

352 UN SR 7



o™
AR zdo] 313 UNCITRAL 24

+= 71et HEAI =R S (legal texts)T 1 7HYW-8-2 414:5] F-Fol|A Ho] o
L5 1 JAH 2 e = ofof i,

2. 0] Ho] HE&S vk= gy st AHE 7|7 Qe APHZA wn
(judicial decision)¥} 3§84 & (administrative rulings)> 55l 371%

ofof gict.

H6ZxE ZEAEE

1. 227132 A9 ¢ Y = o A7k 2EA S (planned procurement
activities)oll TSt HHEE F1T 4= QlTt.
2. 227132 A 7155 2Eof #SEAFA SR (advance notice)E 518 5

T ot

ém
m

A79] Fl(publication)= Y¥&33(solicitation)”} E|A] ofYs}aL,
XE7|HOE slof7 JRFIE ot T T O F-E F oA & of s, &
FAREC Y AlAE0 Al o | el FofstA] oyt

ZEUIMO| QJAHEA|

1. Al8AF 2749) o] o)A}, Y 74, B o] ¥ A25% 240] 2LEAY|Z0)
£ 22N o] o] a0 wet YAH T ALEE AR,
B 4Rt AR U80) 7| 2L A gt ATHEE $I5te] AL

o % QIES H7F5 R WAO.E o] RoAof gt
4162, A17Z A% ), W18 A6a= A9, 2413 223 (2) 1
23 502 A2F WA A4T 2799 FRAECIt A S 22718 A
olo] AEA YAET % PR Ak HHUE] /152 ATl glo] o]
A % 9IOM, o) Z4] QAN Aol HRHE V1SS AT

UN =8I 78d 353

X

RED TVHLIONN i2i2 lhEZsi



Part9
UNCITRAL Model Law on Public Procurement

contractors and the procuring entity referred to in article 16, paragraph 1 (d)
of article 17, paragraphs 6 and 9 of article 18, paragraph 2 (a) of article 41
and paragraphs 2 to 4 of article 50 of this Law may be made by means that
do not provide a record of the content of the information, on the condition
that immediately thereafter confirmation of the communication is given
to the recipient of the communication in a form that provides a record of
the content of the information and that is accessible so as to be usable for

subsequent reference.

3. The procuring entity, when first soliciting the participation of suppliers or
contractors in the procurement proceedings, shall specify:

(a) Any requirement of form;

(b) In procurement involving classified information, if the procuring entity
considers it necessary, measures and requirements needed to ensure the
protection of classified information at the requisite level;

(c) The means to be used to communicate information by or on behalf of
the procuring entity to a supplier or contractor or to any person, or by a
supplier or contractor to the procuring entity or other entity acting on its
behalf;

(d) The means to be used to satisfy all requirements under this Law for
information to be in writing or for a signature; and

(e) The means to be used to hold any meeting of suppliers or contractors.

4. The procuring entity may use only those means of communication that are
in common use by suppliers or contractors in the context of the particular
procurement. In any meeting held with suppliers or contractors, the
procuring entity shall use only those means that ensure in addition that
suppliers or contractors can fully and contemporaneously participate in the

meeting.
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5. The procuring entity shall put in place appropriate measures to secure the

authenticity, integrity and confidentiality of information concerned.

Article 8 Participation by suppliers or contractors

1. Suppliers or contractors shall be permitted to participate in procurement
proceedings without regard to nationality, except where the procuring
entity decides to limit participation in procurement proceedings on the basis
of nationality on grounds specified in the procurement regulations or other

provisions of law of this State.

2. Except when authorized or required to do so by the procurement regulations
or other provisions of law of this State, the procuring entity shall establish
no other requirement aimed at limiting the participation of suppliers or
contractors in procurement proceedings that discriminates against or among

suppliers or contractors or against categories thereof.

3. The procuring entity, when first soliciting the participation of suppliers
or contractors in the procurement proceedings, shall declare whether the
participation of suppliers or contractors in the procurement proceedings is
limited pursuant to this article and on which ground. Any such declaration

may not later be altered.

4. A procuring entity that decides to limit the participation of suppliers or
contractors in procurement proceedings pursuant to this article shall include
in the record of the procurement proceedings a statement of the reasons and

circumstances on which it relied.

5. The procuring entity shall make available to any person, upon request,
its reasons for limiting the participation of suppliers or contractors in the

procurement proceedings pursuant to this article.
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Article 9 Qualifications of suppliers and contractors

1. This article applies to the ascertainment by the procuring entity of the
qualifications of suppliers or contractors at any stage of the procurement

proceedings.

2. Suppliers or contractors shall meet such of the following criteria as the
procuring entity considers appropriate and relevant in the circumstances of
the particular procurement:

(a) That they have the necessary professional, technical and environmental
qualifications, professional and technical competence, financial
resources, equipment and other physical facilities, managerial capability,
reliability, experience and personnel to perform the procurement
contract;

(b) That they meet ethical and other standards applicable in this State;

(c) That they have the legal capacity to enter into the procurement contract;

(d) That they are not insolvent, in receivership, bankrupt or being wound up,
their affairs are not being administered by a court or a judicial officer,
their business activities have not been suspended and they are not the
subject of legal proceedings for any of the foregoing;

(e) That they have fulfilled their obligations to pay taxes and social security
contributions in this State;

(f) That they have not, and their directors or officers have not, been
convicted of any criminal offence related to their professional conduct
or the making of false statements or misrepresentations as to their
qualifications to enter into a procurement contract within a period of
... years [the enacting State specifies the period of time] preceding
the commencement of the procurement proceedings, or have not

been otherwise disqualified pursuant to administrative suspension or
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debarment proceedings.

3. Subject to the right of suppliers or contractors to protect their intellectual
property or trade secrets, the procuring entity may require suppliers or
contractors participating in procurement proceedings to provide appropriate
documentary evidence or other information to satisfy itself that the suppliers
or contractors are qualified in accordance with the criteria referred to in

paragraph 2 of this article.

4. Any requirement established pursuant to this article shall be set out in the
pre-qualification or pre-selection documents, if any, and in the solicitation
documents and shall apply equally to all suppliers or contractors. A procuring
entity shall impose no criterion, requirement or procedure with respect to
the qualifications of suppliers or contractors other than those provided for

in this Law.

5. The procuring entity shall evaluate the qualifications of suppliers or
contractors in accordance with the qualification criteria and procedures set
out in the pre-qualification or pre-selection documents, if any, and in the

solicitation documents.

6. Other than any criterion, requirement or procedure that may be imposed by
the procuring entity in accordance with article 8 of this Law, the procuring
entity shall establish no criterion, requirement or procedure with respect to
the qualifications of suppliers or contractors that discriminates against or
among suppliers or contractors or against categories thereof, or that is not

objectively justifiable.

7. Notwithstanding paragraph 6 of this article, the procuring entity may
require the legalization of documentary evidence provided by the supplier

or contractor presenting the successful submission so as to demonstrate its
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qualifications for the particular procurement. In doing so, the procuring
entity shall not impose any requirements as to the legalization of the
documentary evidence other than those provided for in the laws of this State

relating to the legalization of documents of the type in question.

8. (a) The procuring entity shall disqualify a supplier or contractor if it finds at
any time that the information submitted concerning the qualifications of
the supplier or contractor was false or constituted a misrepresentation;

(b) A procuring entity may disqualify a supplier or contractor if it finds at
any time that the information submitted concerning the qualifications
of the supplier or contractor was materially inaccurate or materially
incomplete;

(c) Other than in a case to which subparagraph (a) of this paragraph applies,
a procuring entity may not disqualify a supplier or contractor on the
ground that information submitted concerning the qualifications of the
supplier or contractor was inaccurate or incomplete in a non-material
respect. The supplier or contractor may, however, be disqualified if it
fails to remedy such deficiencies promptly upon request by the procuring
entity;

(d) The procuring entity may require a supplier or contractor that was pre-
qualified in accordance with article 18 of this Law to demonstrate its
qualifications again in accordance with the same criteria used to pre-
qualify such supplier or contractor. The procuring entity shall disqualify
any supplier or contractor that fails to demonstrate its qualifications
again if requested to do so. The procuring entity shall promptly notify
each supplier or contractor requested to demonstrate its qualifications
again as to whether or not the supplier or contractor has done so to the

satisfaction of the procuring entity.
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. Rules concerning description of the subject matter of
Article 10 the procurement and the terms and conditions of the
procurement contract or framework agreement

1. (a) The pre-qualification or pre-selection documents, if any, shall set out a
description of the subject matter of the procurement;

(b) The procuring entity shall set out in the solicitation documents the
detailed description of the subject matter of the procurement that it
will use in the examination of submissions, including the minimum
requirements that submissions must meet in order to be considered
responsive and the manner in which those minimum requirements are to

be applied.

2. Other than any criterion, requirement or procedure that may be imposed by
the procuring entity in accordance with article 8 of this Law, no description
of the subject matter of a procurement that may restrict the participation of
suppliers or contractors in or their access to the procurement proceedings,
including any restriction based on nationality, shall be included or used in
the pre-qualification or pre-selection documents, if any, or in the solicitation

documents.

3. The description of the subject matter of the procurement may include
specifications, plans, drawings, designs, requirements, testing and test
methods, packaging, marking or labelling or conformity certification, and

symbols and terminology.

4. To the extent practicable, the description of the subject matter of the
procurement shall be objective, functional and generic. It shall set out the
relevant technical, quality and performance characteristics of that subject
matter. There shall be no requirement for or reference to a particular

trademark or trade name, patent, design or type, specific origin or producer
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unless there is no sufficiently precise or intelligible way of describing the
characteristics of the subject matter of the procurement and provided that

words such as “or equivalent” are included.

5. (a) Standardizedfeatures,requirements,symbolsandterminologyrelating  to
the technical, quality and performance characteristics of the subject
matter of the procurement shall be used, where available, in formulating
the description of the subject matter of the procurement to be included
in the pre-qualification or pre-selection documents, if any, and in the
solicitation documents;

(b) Due regard shall be had for the use of standardized trade terms and
standardized conditions, where available, in formulating the terms and
conditions of the procurement and the procurement contract or the
framework agreement to be entered into in the procurement proceedings,
and in formulating other relevant aspects of the pre-qualification or pre-

selection documents, if any, and solicitation documents.

Article 11 Rules concerning evaluation criteria and procedures

1. Except for the criteria set out in paragraph 3 of this article, the evaluation

criteria shall relate to the subject matter of the procurement.

2. The evaluation criteria relating to the subject matter of the procurement
may include:

(a) Price;

(b) The cost of operating, maintaining and repairing goods or of construction;
the time for delivery of goods, completion of construction or provision
of services; the characteristics of the subject matter of the procurement,
such as the functional characteristics of goods or construction and

the environmental characteristics of the subject matter; and the terms
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of payment and of guarantees in respect of the subject matter of the
procurement;

(c) Where relevant in procurement conducted in accordance with articles
47,49 and 50 of this Law, the experience, reliability and professional and
managerial competence of the supplier or contractor and of the personnel

to be involved in providing the subject matter of the procurement.

3. In addition to the criteria set out in paragraph 2 of this article, the evaluation
criteria may include:

(a) Any criteria that the procurement regulations or other provisions of law
of this State authorize or require to be taken into account;

(b) Amargin of preference for the benefit of domestic suppliers or contractors
or for domestically produced goods, or any other preference, if authorized
or required by the procurement regulations or other provisions of law of
this State. The margin of preference shall be calculated in accordance

with the procurement regulations.

4. To the extent practicable, all non-price evaluation criteria shall be objective,

quantifiable and expressed in monetary terms.

5. The procuring entity shall set out in the solicitation documents:

(a) Whether the successful submission will be ascertained on the basis of
price or price and other criteria;

(b) All evaluation criteria established pursuant to this article, including
price as modified by any preference;

(c) The relative weights of all evaluation criteria, except where the
procurement is conducted under article 49 of this Law, in which case
the procuring entity may list all evaluation criteria in descending order
of importance;

(d) The manner of application of the criteria in the evaluation procedure.
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6. In evaluating submissions and determining the successful submission,
the procuring entity shall use only those criteria and procedures that have
been set out in the solicitation documents and shall apply those criteria
and procedures in the manner that has been disclosed in those solicitation
documents. No criterion or procedure shall be used that has not been set out

in accordance with this provision.

Article 12 Rules concerning estimation of the value of
procurement

1. A procuring entity shall neither divide its procurement nor use a particular
valuation method for estimating the value of procurement so as to limit
competition among suppliers or contractors or otherwise avoid its

obligations under this Law.

2. In estimating the value of procurement, the procuring entity shall include
the estimated maximum total value of the procurement contract or of all
procurement contracts envisaged under a framework agreement over its

entire duration, taking into account all forms of remuneration.

Article 13 Rules concerning the language of documents

1. The pre-qualification or pre-selection documents, if any, and the solicitation
documents shall be formulated in [the enacting State specifies its official
language or languages] [and in a language customarily used in international
trade, unless decided otherwise by the procuring entity in the circumstances

referred to in paragraph 4 of article 33 of this Law].

2. Applications to pre-qualify or for pre-selection, if any, and submissions

may be formulated and presented in the language of the pre-qualification or
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pre-selection documents, if any, and solicitation documents, respectively, or

in any other language permitted by those documents.

. Rules concerning the manner, place and deadline for
Article 14 presenting applications to pre-qualify or applications
for pre-selection or for presenting submissions
1. The manner, place and deadline for presenting applications to pre-qualify
or for pre-selection shall be set out in the invitation to pre-qualify or for
preselection and in the pre-qualification or pre-selection documents, as
applicable. The manner, place and deadline for presenting submissions

shall be set out in the solicitation documents.

2. Deadlines for presenting applications to pre-qualify or for pre-selection or
for presenting submissions shall be expressed as a specific date and time
and shall allow sufficient time for suppliers or contractors to prepare and
present their applications or submissions, taking into account the reasonable

needs of the procuring entity.

3. If the procuring entity issues a clarification or modification of the
prequalification, pre-selection or solicitation documents, it shall, prior to
the applicable deadline for presenting applications to pre-qualify or for
preselection or for presenting submissions, extend the deadline if necessary
or as required under paragraph 3 of article 15 of this Law in order to
afford suppliers or contractors sufficient time to take the clarification or

modification into account in their applications or submissions.

4. The procuring entity may, at its absolute discretion, prior to a deadline for
presenting applications to pre-qualify or for pre-selection or for presenting
submissions, extend the applicable deadline if it is not possible for one or

more suppliers or contractors to present their applications or submissions
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by the deadline initially stipulated because of any circumstance beyond

their control.

5. Notice of any extension of the deadline shall be given promptly to
each supplier or contractor to which the procuring entity provided the

prequalification, pre-selection or solicitation documents.

Article 15 Clarifications and modifications of solicitation
documents

1. A supplier or contractor may request a clarification of the solicitation
documents from the procuring entity. The procuring entity shall respond to
any request by a supplier or contractor for clarification of the solicitation
documents that is received by the procuring entity within a reasonable time
prior to the deadline for presenting submissions. The procuring entity shall
respond within a time period that will enable the supplier or contractor to
present its submission in a timely fashion and shall, without identifying
the source of the request, communicate the clarification to all suppliers
or contractors to which the procuring entity has provided the solicitation

documents.

2. At any time prior to the deadline for presenting submissions, the procuring
entity may for any reason, whether on its own initiative or as a result of a
request for clarification by a supplier or contractor, modify the solicitation
documents by issuing an addendum. The addendum shall be communicated
promptly to all suppliers or contractors to which the procuring entity has
provided the solicitation documents and shall be binding on those suppliers

or contractors.

3. If as a result of a clarification or modification issued in accordance with this

article, the information published when first soliciting the participation of
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suppliers or contractors in the procurement proceedings becomes materially
inaccurate, the procuring entity shall cause the amended information to be
published in the same manner and place in which the original information
was published and shall extend the deadline for presentation of submissions

as provided for in paragraph 3 of article 14 of this Law.

4. If the procuring entity convenes a meeting of suppliers or contractors, it
shall prepare minutes of the meeting containing the requests submitted at
the meeting for clarification of the solicitation documents and its responses
to those requests, without identifying the sources of the requests. The
minutes shall be provided promptly to all suppliers or contractors to which
the procuring entity provided the solicitation documents, so as to enable
those suppliers or contractors to take the minutes into account in preparing

their submissions.

Article 16 Clarification of qualification information and of
submissions

1. At any stage of the procurement proceedings, the procuring entity may ask
a supplier or contractor for clarification of its qualification information or
of'its submission, in order to assist in the ascertainment of qualifications or

the examination and evaluation of submissions.

2. The procuring entity shall correct purely arithmetical errors that are
discovered during the examination of submissions. The procuring entity
shall give prompt notice of any such correction to the supplier or contractor

that presented the submission concerned.

3. No substantive change to qualification information or to a submission,
including changes aimed at making an unqualified supplier or contractor

qualified or an unresponsive submission responsive, shall be sought, offered
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or permitted.

4. No negotiations shall take place between the procuring entity and a supplier
or contractor with respect to qualification information or submissions, nor
shall any change in price be made pursuant to a clarification that is sought

under this article.

5. Paragraph 4 of this article shall not apply to proposals submitted under
articles 49, 50, 51 and 52 of this Law.

6. All communications generated under this article shall be included in the

record of the procurement proceedings.

Article 17 Tender securities

1. When the procuring entity requires suppliers or contractors presenting
submissions to provide a tender security:

(a) The requirement shall apply to all suppliers or contractors;

(b) The solicitation documents may stipulate that the issuer of the tender
security and the confirmer, if any, of the tender security, as well as
the form and terms of the tender security, must be acceptable to the
procuring entity. In cases of domestic procurement, the solicitation
documents may in addition stipulate that the tender security shall be
issued by an issuer in this State;

(c) Notwithstanding the provisions of subparagraph (b) of this paragraph,
a tender security shall not be rejected by the procuring entity on the
grounds that the tender security was not issued by an issuer in this State
if the tender security and the issuer otherwise conform to requirements
set out in the solicitation documents, unless the acceptance by the

procuring entity of such a tender security would be in violation of a law
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Part9

UNCITRAL Model Law on Public Procurement

of this State;

(d) Prior to presenting a submission, a supplier or contractor may request

the procuring entity to confirm the acceptability of a proposed issuer of
a tender security or of a proposed confirmer, if required; the procuring

entity shall respond promptly to such a request;

(e) Confirmation of the acceptability of a proposed issuer or of any proposed

®

confirmer does not preclude the procuring entity from rejecting the tender

security on the ground that the issuer or the confirmer, as the case may

be, has become insolvent or has otherwise ceased to be creditworthy;

The procuring entity shall specify in the solicitation documents any

requirements with respect to the issuer and the nature, form, amount

and other principal terms and conditions of the required tender security.

Any requirement that refers directly or indirectly to the conduct of the

supplier or contractor presenting the submission may relate only to:

(1) Withdrawal or modification of the submission after the deadline for
presenting submissions, or before the deadline if so stipulated in the
solicitation documents;

(i1) Failure to sign a procurement contract if so required by the
solicitation documents; and

(ii1) Failure to provide a required security for the performance of the
contract after the successful submission has been accepted or
failure to comply with any other condition precedent to signing the

procurement contract specified in the solicitation documents.

2. The procuring entity shall make no claim to the amount of the tender

security and shall promptly return, or procure the return of, the security

document after the earliest of the following events:

(a) The expiry of the tender security;

(b) The entry into force of a procurement contract and the provision of a
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Part9
UNCITRAL Model Law on Public Procurement

security for the performance of the contract, if such a security is required
by the solicitation documents;

(c) The cancellation of the procurement;

(d) The withdrawal of a submission prior to the deadline for presenting
submissions, unless the solicitation documents stipulate that no such

withdrawal is permitted.

Article 18 Pre-qualification proceedings

1. The procuring entity may engage in pre-qualification proceedings with
a view to identifying, prior to solicitation, suppliers and contractors that
are qualified. The provisions of article 9 of this Law shall apply to pre-

qualification proceedings.

2. If the procuring entity engages in pre-qualification proceedings, it shall
cause an invitation to pre-qualify to be published in the publication identified
in the procurement regulations. Unless decided otherwise by the procuring
entity in the circumstances referred to in paragraph 4 of article 33 of this
Law, the invitation to pre-qualify shall also be published internationally, so

as to be widely accessible to international suppliers or contractors.

3. The invitation to pre-qualify shall include the following information:

(a) The name and address of the procuring entity;

(b) A summary of the principal required terms and conditions of the
procurement contract or the framework agreement to be entered into in
the procurement proceedings, including the nature, quantity and place
of delivery of the goods to be supplied, the nature and location of the
construction to be effected or the nature of the services and the location
where they are to be provided, as well as the desired or required time

for the supply of the goods, the completion of the construction or the
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Part9
UNCITRAL Model Law on Public Procurement

provision of the services;

(c) The criteria and procedures to be used for ascertaining the qualifications
of suppliers or contractors, in conformity with article 9 of this Law;

(d) A declaration as required by article 8 of this Law;

(e) The means of obtaining the pre-qualification documents and the place
where they may be obtained;

(f) The price, if any, to be charged by the procuring entity for the pre-
qualification documents and, subsequent to pre-qualification, for the
solicitation documents;

(g) Ifaprice is to be charged, the means of payment for the pre-qualification
documents and, subsequent to pre-qualification, for the solicitation
documents, and the currency of payment;

(h) The language or languages in which the pre-qualification documents
and, subsequent to pre-qualification, the solicitation documents are
available;

(1) The manner, place and deadline for presenting applications to prequalify
and, if already known, the manner, place and deadline for presenting

submissions, in conformity with article 14 of this Law.

4. The procuring entity shall provide a set of pre-qualification documents to
eachsupplierorcontractorthatrequeststheminaccordancewiththeinvitationto
pre-qualify and that pays the price, if any, charged for those documents.
The price that the procuring entity may charge for the pre-qualification
documents shall reflect only the cost of providing them to suppliers or

contractors.

5. The pre-qualification documents shall include the following information:
(a) Instructions for preparing and presenting pre-qualification applications;
(b) Any documentary evidence or other information that must be presented

by suppliers or contractors to demonstrate their qualifications;
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Part9
UNCITRAL Model Law on Public Procurement

(¢) The name, functional title and address of one or more officers or
employees of the procuring entity who are authorized to communicate
directly with and to receive communications directly from suppliers or
contractors in connection with the pre-qualification proceedings without
the intervention of an intermediary;

(d) References to this Law, the procurement regulations and other laws and
regulations directly pertinent to the pre-qualification proceedings, and
the place where those laws and regulations may be found;

(e) Any other requirements that may be established by the procuring entity
in conformity with this Law and the procurement regulations relating to
the preparation and presentation of applications to pre-qualify and to the

pre-qualification proceedings.

6. The procuring entity shall respond to any request by a supplier or contractor
for clarification of the pre-qualification documents that is received by the
procuring entity within a reasonable time prior to the deadline for presenting
applications to pre-qualify. The procuring entity shall respond within a time
period that will enable the supplier or contractor to present its application
to pre-qualify in a timely fashion. The response to any request that might
reasonably be expected to be of interest to other suppliers or contractors
shall, without identifying the source of the request, be communicated to all
suppliers or contractors to which the procuring entity has provided the pre-

qualification documents.

7. The procuring entity shall take a decision with respect to the qualifications
of each supplier or contractor presenting an application to pre-qualify. In
reaching that decision, the procuring entity shall apply only the criteria and
procedures set out in the invitation to pre-qualify and in the pre-qualification

documents.
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Part9
UNCITRAL Model Law on Public Procurement

8. Only suppliers or contractors that have been pre-qualified are entitled to

participate further in the procurement proceedings.

9. The procuring entity shall promptly notify each supplier or contractor
presenting an application to pre-qualify whether or not it has been
prequalified. It shall also make available to any person, upon request, the

names of all suppliers or contractors that have been pre-qualified.

10. The procuring entity shall promptly communicate to each supplier or

contractor that has not been pre-qualified the reasons therefor.

Article 19 Cancellation of the procurement

1. The procuring entity may cancel the procurement at any time prior to the
acceptance of the successful submission and, after the successful submission
is accepted, under the circumstances referred to in paragraph 8 of article 22
of this Law. The procuring entity shall not open any tenders or proposals

after taking a decision to cancel the procurement.

2. The decision of the procuring entity to cancel the procurement and the
reasons for the decision shall be included in the record of the procurement
proceedings and promptly communicated to any supplier or contractor that
presented a submission. The procuring entity shall in addition promptly
publish a notice of the cancellation of the procurement in the same manner
and place in which the original information regarding the procurement
proceedings was published, and return any tenders or proposals that remain
unopened at the time of the decision to the suppliers or contractors that

presented them.

3. Unless the cancellation of the procurement is a consequence of irresponsible

or dilatory conduct on the part of the procuring entity, the procuring entity
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Part9
UNCITRAL Model Law on Public Procurement

shall incur no liability, solely by virtue of its invoking paragraph 1 of this

article, towards suppliers or contractors that have presented submissions.

Article 20 Rejection of abnormally low submissions

1. The procuring entity may reject a submission if the procuring entity has
determined that the price, in combination with other constituent elements
of the submission, is abnormally low in relation to the subject matter of the
procurement and raises concerns with the procuring entity as to the ability
of the supplier or contractor that presented that submission to perform the
procurement contract, provided that the procuring entity has taken the
following actions:

(a) The procuring entity has requested in writing from the supplier or
contractor details of the submission that gives rise to concerns as to the
ability of the supplier or contractor to perform the procurement contract;
and

(b) The procuring entity has taken account of any information provided by
the supplier or contractor following this request and the information
included in the submission, but continues, on the basis of all such

information, to hold concerns.

2. The decision of the procuring entity to reject a submission in accordance
with this article, the reasons for that decision, and all communications with
the supplier or contractor under this article shall be included in the record
of the procurement proceedings. The decision of the procuring entity and
the reasons therefor shall be promptly communicated to the supplier or

contractor concerned.
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Exclusion of a supplier or contractor from the

Article 21 procurement proceedings on the grounds of
inducements from the supplier or contractor, an unfair

competitive advantage or conflicts of interest

1. A procuring entity shall exclude a supplier or contractor from the
procurement proceedings if:

(a) The supplier or contractor offers, gives or agrees to give, directly or
indirectly, to any current or former officer or employee of the procuring
entity or other governmental authority a gratuity in any form, an offer
of employment or any other thing of service or value, so as to influence
an act or decision of, or procedure followed by, the procuring entity in
connection with the procurement proceedings; or

(b) The supplier or contractor has an unfair competitive advantage or a

conflict of interest, in violation of provisions of law of this State.

2. Any decision of the procuring entity to exclude a supplier or contractor
from the procurement proceedings under this article and the reasons
therefor shall be included in the record of the procurement proceedings and

promptly communicated to the supplier or contractor concerned.

Acceptance of the successful submission and entry
into force of the procurement contract
1. The procuring entity shall accept the successful submission unless:
(a) The supplier or contractor presenting the successful submission is
disqualified in accordance with article 9 of this Law;
(b) The procurement is cancelled in accordance with paragraph 1 of article
19 of this Law;
(c) The submission found successful at the end of evaluation is rejected as

abnormally low under article 20 of this Law; or
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(d) The supplier or contractor presenting the successful submission is
excluded from the procurement proceedings on the grounds specified in

article 21 of this Law.

2. The procuring entity shall promptly notify each supplier or contractor that
presented submissions of its decision to accept the successful submission at
the end of the standstill period. The notice shall contain, at a minimum, the
following information:

(a) The name and address of the supplier or contractor presenting the
successful submission;

(b) The contract price or, where the successful submission was ascertained
on the basis of price and other criteria, the contract price and a summary
of other characteristics and relative advantages of the successful
submission; and

(c) The duration of the standstill period as set out in the solicitation
documents and in accordance with the requirements of the procurement
regulations. The standstill period shall run from the date of the dispatch
of the notice under this paragraph to all suppliers or contractors that

presented submissions.

3. Paragraph 2 of this article shall not apply to awards of procurement

contracts:

(a) Under a framework agreement procedure without second-stage
competition;

(b) Where the contract price is less than the threshold amount set out in the
procurement regulations; or

(c) Where the procuring entity determines that urgent public interest
considerations require the procurement to proceed without a
standstill period. The decision of the procuring entity that such urgent

considerations exist and the reasons for the decision shall be included in
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the record of the procurement proceedings.

4. Upon expiry of the standstill period or, where there is none, promptly
after the successful submission was ascertained, the procuring entity shall
dispatch the notice of acceptance of the successful submission to the supplier
or contractor that presented that submission, unless the [name of court or
courts] or the [name of the relevant organ designated by the enacting State]

orders otherwise.

5. Unless a written procurement contract and/or approval by another authority
is/are required, a procurement contract in accordance with the terms and
conditions of the successful submission enters into force when the notice of
acceptance is dispatched to the supplier or contractor concerned, provided

that the notice is dispatched while the submission is still in effect.

6. Where the solicitation documents require the supplier or contractor whose
submission has been accepted to sign a written procurement contract
conforming to the terms and conditions of the accepted submission:

(a) The procuring entity and the supplier or contractor concerned shall
sign the procurement contract within a reasonable period of time after
the notice of acceptance is dispatched to the supplier or contractor
concerned;

(b) Unless the solicitation documents stipulate that the procurement
contract is subject to approval by another authority, the procurement
contract enters into force when the contract is signed by the supplier
or contractor concerned and by the procuring entity. Between the time
when the notice of acceptance is dispatched to the supplier or contractor
concerned and the entry into force of the procurement contract, neither
the procuring entity nor that supplier or contractor shall take any action

that interferes with the entry into force of the procurement contract or
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with its performance.

7. Where the solicitation documents stipulate that the procurement contract is
subject to approval by another authority, the procurement contract shall not
enter into force before the approval is given. The solicitation documents
shall specify the estimated period of time following dispatch of the notice
of acceptance that will be required to obtain the approval. A failure to
obtain the approval within the time specified in the solicitation documents
shall not extend the period of effectiveness of submissions specified in the
solicitation documents or the period of effectiveness of the tender security
required under article 17 of this Law, unless extended under the provisions
of this Law.

8. If the supplier or contractor whose submission has been accepted fails to
sign any written procurement contract as required or fails to provide any
required security for the performance of the contract, the procuring entity
may either cancel the procurement or decide to select the next successful
submission from among those remaining in effect, in accordance with the
criteria and procedures set out in this Law and in the solicitation documents.
In the latter case, the provisions of this article shall apply mutatis mutandis

to such submission.

9. Notices under this article are dispatched when they are promptly and
properly addressed or otherwise directed and transmitted to the supplier or
contractor or conveyed to an appropriate authority for transmission to the
supplier or contractor by any reliable means specified in accordance with
article 7 of this Law.

10. Upon the entry into force of the procurement contract and, if required, the
provision by the supplier or contractor of a security for the performance

of the contract, notice of the procurement contract shall be given promptly
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to other suppliers or contractors, specifying the name and address of the
supplier or contractor that has entered into the contract and the contract

price.

: Public notice of the award of a procurement contract
Article 23
or framework agreement

1. Upon the entry into force of the procurement contract or conclusion of a
framework agreement, the procuring entity shall promptly publish notice
of the award of the procurement contract or the framework agreement,
specifying the name of the supplier (or suppliers) or contractor (or
contractors) to which the procurement contract or the framework agreement

was awarded and, in the case of procurement contracts, the contract price.

2. Paragraph 1 is not applicable to awards where the contract price is less than
the threshold amount set out in the procurement regulations. The procuring
entity shall publish a cumulative notice of such awards from time to time

but at least once a year.

3. The procurement regulations shall provide for the manner of publication of

the notices required under this article.

Article 24 Confidentiality

1. In its communications with suppliers or contractors or with any person, the
procuring entity shall not disclose any information if non-disclosure of such
information is necessary for the protection of essential security interests
of the State or if disclosure of such information would be contrary to law,
would impede law enforcement, would prejudice the legitimate commercial

interests of the suppliers or contractors or would impede fair competition,
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unless disclosure of that information is ordered by the [name of the court or
courts] or the [name of the relevant organ designated by the enacting State]

and, in such case, subject to the conditions of such an order.

2. Other than when providing or publishing information pursuant to paragraphs
2 and 10 of article 22 and to articles 23, 25 and 42 of this Law, the procuring
entity shall treat applications to pre-qualify or for pre-selection and
submissions in such a manner as to avoid the disclosure of their contents to
competing suppliers or contractors or to any other person not authorized to

have access to this type of information.

3. Any discussions, communications, negotiations or dialogue between the
procuring entity and a supplier or contractor pursuant to paragraph 3 of
article 48 and to articles 49 to 52 of this Law shall be confidential. Unless
required by law or ordered by the [name of the court or courts] or the [name
of the relevant organ designated by the enacting State], no party to any such
discussions, communications, negotiations or dialogue shall disclose to
any other person any technical, price or other information relating to these
discussions, communications, negotiations or dialogue without the consent

of the other party.

4. Subject to the requirements in paragraph 1 of this article, in procurement
involving classified information, the procuring entity may:
(a) Impose on suppliers or contractors requirements aimed at protecting
classified information; and
(b) Demand that suppliers or contractors ensure that their subcontractors

comply with requirements aimed at protecting classified information.

402 UN ZH&HH 7



o™
JE2go] 33k UNCITRAL 29

o] arejof sh 497} ohd
i}

r&"
uc
N,
)
flo
[
)
ol
oX,
o
it
ok
=
ol
ol
£
>
5

2 l‘N

- o] ¥ A22= A2 A|10%F, A23%, A25% R Al4220] 7|5t HHE A
oY Falske A flole, 227182 ARIRT IR A AR 3
Y& 59 AgH-gel 4BEAR] FFAECIH AfAE Ee ol AR
ek Fol s7HEA] ke v AFaEeIAl SHEA] % FFdteiof et

27| FEAR A 2FAR Aol 9] o] W A|48% A3, Al49% WA 5220
w2 HE(discussions), 2JAEA](communication), @4 (negotiation) X
ti2Hdialogue)= HIY= FA|=ojof gt} ¥Eo|y Moy HAUE9] o]
S Ex= [YRo] A% thE B 7|39 o512 ¥l ofste] 815 =
ALt old ok AE, QAMEA], A 2 giglke] A= T2 gARAe] 9]
ol AE, QJALEA], B4 2 tigte] et 7|ed JEY 71 7|et JEE o
£ Aol A 37l stod A= <F Hot

C = 2 A1 879 Algt stof|, vdA Hel I E 2o SlojA 227
(@) TEA=CIY AR =oA HUAEY] e s

UL,
(b) TFA=ECIY AYA=A 159 o Al2kA=(subcontractors)®=
HEPHO HT 5 Rt 75 5T AL HASIE S 8+ &= Ut

4 "
o,
po
(0}
o
4
&
ek
4 rlo

[¢]
R4

UN =8I 788 403

RED TVHLIONN gz hEXHER X



Part9

UNCITRAL Model Law on Public Procurement

Article 25 Documentary record of procurement proceedings

1. The procuring entity shall maintain a record of the procurement proceedings

that includes the following information:

(a) A brief description of the subject matter of the procurement;

(b) The names and addresses of suppliers or contractors that presented

submissions, the name and address of the supplier (or suppliers) or
contractor (or contractors) with which the procurement contract is
entered into and the contract price (and, in the case of a framework
agreement procedure, the name and address of the supplier (or suppliers)
or contractor (or contractors) with which the framework agreement is

concluded);

(c) A statement of the reasons and circumstances relied upon by the

procuring entity for the decision as regards means of communication

and any requirement of form;

(d) In procurement proceedings in which the procuring entity, in accordance

with article 8 of this Law, limits the participation of suppliers or
contractors, a statement of the reasons and circumstances relied upon by

the procuring entity for imposing such a limit;

(e) If the procuring entity uses a method of procurement other than open

8]

tendering, a statement of the reasons and circumstances relied upon by
the procuring entity to justify the use of such other method;

In the case of procurement by means of an electronic reverse auction or
involving an electronic reverse auction as a phase preceding the award of
the procurement contract, a statement of the reasons and circumstances
relied upon by the procuring entity for the use of the auction and
information about the date and time of the opening and closing of the

auction;

(g) In the case of a framework agreement procedure, a statement of the
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reasons and circumstances upon which it relied to justify the use of a
framework agreement procedure and the type of framework agreement

selected;

(h) If the procurement is cancelled pursuant to paragraph 1 of article 19 of

(@)

0

this Law, a statement to that effect and the reasons and circumstances
relied upon by the procuring entity for its decision to cancel the
procurement;

If any socio-economic policies were considered in the procurement
proceedings, details of such policies and the manner in which they were
applied;

If no standstill period was applied, a statement of the reasons and
circumstances relied upon by the procuring entity in deciding not to

apply a standstill period;

(k) In the case of a challenge or appeal under chapter VIII of this Law, a

M

copy of the application for reconsideration or review and the appeal, as
applicable, and a copy of all decisions taken in the relevant challenge or
appeal proceedings, or both, and the reasons therefor;

A summary of any requests for clarification of the pre-qualification or
pre-selection documents, if any, or of the solicitation documents and the
responses thereto, as well as a summary of any modifications to those

documents;

(m)Information relative to the qualifications, or lack thereof, of suppliers

or contractors that presented applications to pre-qualify or for pre-

selection, if any, or submissions;

(n) If a submission is rejected pursuant to article 20 of this Law, a statement

to that effect and the reasons and circumstances relied upon by the

procuring entity for its decision;

(o) Ifa supplier or contractor is excluded from the procurement proceedings

406 UN 2HA7H 7



o™
I8 UNCITRAL 223

o

It
B
gt
)
roln

() BA713Ee] 280l ele

(k) o] ¥ Ag7gol 713t o]t Fa12] A-%-, Alolnt o] B il A% A
ARE 9 T o]9] 9l FatofA o] Fofxl AA} 11 o] o] ARE

) AI7HAA HAF AR, AP AR e dE8sa A72 gest
27 9 o] gt &2 8oF 5l o]5 Aol gt M7 g.of

(m) APR7EATA A AR olu AR A e dF AlEtt 354
ojuf AlfAES] VA e ATHEA A0 Bt FE

(n) o] ¥ A20z0] 7|5to] Y&o] AdH A%, 1 axnt 9 227]Ho] I
270l ol2A H olfret g7l w3t 71A

(0) o ¥ A21x09] 7|5te] A AFA7F 2@EA| A wiAlE 75,
1 a3 gl 2g7|3o] I 2% o|2A H ol ARl &t 71A

UN 2RIA 748 407

RED TVHLIONN gz hEXHER X



Part9

UNCITRAL Model Law on Public Procurement

pursuant to article 21 of this Law, a statement to that effect and the
reasons and circumstances relied upon by the procuring entity for its

decision;

(p) A copy of the notice of the standstill period given in accordance with

paragraph 2 of article 22 of this Law;

(q) If the procurement proceedings resulted in the award of a procurement

(s)

®

contract in accordance with paragraph 8 of article 22 of this Law, a
statement to that effect and of the reasons therefor;

The contract price and other principal terms and conditions of the
procurement contract; where a written procurement contract has been
concluded, a copy thereof. (In the case of a framework agreement
procedure, in addition a summary of the principal terms and conditions
of the framework agreement or a copy of any written framework
agreement that was concluded);

For each submission, the price and a summary of the other principal
terms and conditions;

A summary of the evaluation of submissions, including the application
of any preference pursuant to paragraph 3 (b) of article 11 of this Law,
and the reasons and circumstances on which the procuring entity relied

to justify any rejection of bids presented during the auction;

(u) Where exemptions from disclosure of information were invoked under

paragraph 1 of article 24 or under article 69 of this Law, the reasons and

circumstances relied upon in invoking them;

(v) In procurement involving classified information, any requirements

imposed on suppliers or contractors for the protection of classified

information pursuant to paragraph 4 of article 24 of this Law; and

(w)Other information required to be included in the record in accordance

with the provisions of this Law or the procurement regulations.
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2. The portion of the record referred to in subparagraphs (a) to (k) of paragraph
1 of this article shall, on request, be made available to any person after
the successful submission has been accepted or the procurement has been

cancelled.

3. Subject to paragraph 4 of this article, or except as disclosed pursuant to
paragraph 3 of article 42 of this Law, the portion of the record referred to in
subparagraphs (p) to (t) of paragraph 1 of this article shall, after the decision
on acceptance of the successful submission has become known to them,
be made available, upon request, to suppliers or contractors that presented

submissions.

4. Except when ordered to do so by the [name of court or courts] or the [name
of the relevant organ designated by the enacting State], and subject to the
conditions of such an order, the procuring entity shall not disclose:

(a) Information from the record of the procurement proceedings if its non-
disclosure is necessary for the protection of essential security interests
of the State or if its disclosure would be contrary to law, would impede
law enforcement, would prejudice the legitimate commercial interests
of the suppliers or contractors or would impede fair competition;

(b) Information relating to the examination and evaluation of submissions,
other than the summary referred to in subparagraph (t) of paragraph 1 of
this article.

5. The procurement entity shall record, file and preserve all documents relating
to the procurement proceedings, according to procurement regulations or

other provisions of law of this State.

Article 26 Code of conduct

A code of conduct for officers or employees of procuring entities shall be
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enacted. It shall address, inter alia, the prevention of conflicts of interest in
procurement and, where appropriate, measures to regulate matters regarding
personnel responsible for procurement, such as declarations of interest in
particular procurements, screening procedures and training requirements. The
code of conduct so enacted shall be promptly made accessible to the public

and systematically maintained.

CHAPTER II. METHODS OF PROCUREMENT AND THEIR
CONDITIONS FOR USE; SOLICITATION AND
NOTICES OF THE PROCUREMENT

Section 1. Methods of procurement and their conditions for use

Article 27 Methods of procurement’

1. The procuring entity may conduct procurement by means of:’
(a) Open tendering;
(b) Restricted tendering;
(c) Request for quotations;
(d) Request for proposals without negotiation;
(e) Two-stage tendering;
(f) Request for proposals with dialogue;

(g) Request for proposals with consecutive negotiations;

2 States may choose not to incorporate all the methods of procurement listed in this article into
their national legislation, although an appropriate range of options, including open tendering,
should be always provided for. On this question, see the Guide to Enactment of the UNCITRAL
Model Law on Public Procurement. States may consider whether, for certain methods of
procurement, to include a requirement for high-level approval by a designated organ. On this
question, see the Guide to Enactment.
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(h) Competitive negotiations;
(1) Electronic reverse auction; and

(j) Single-source procurement.

2. The procuring entity may engage in a framework agreement procedure in

accordance with the provisions of chapter VII of this Law.

: General rules applicable to the selection of
D a procurement method
1. Except as otherwise provided for in articles 29 to 31 of this Law, a procuring

entity shall conduct procurement by means of open tendering.

2. A procuring entity may use a method of procurement other than open
tendering only in accordance with articles 29 to 31 of this Law, shall select
the other method of procurement to accommodate the circumstances of
the procurement concerned and shall seek to maximize competition to the

extent practicable.

3. If the procuring entity uses a method of procurement other than open
tendering, it shall include in the record required under article 25 of this Law
a statement of the reasons and circumstances upon which it relied to justify

the use of that method.

Conditions for the use of methods of procurement
Article 29 under chapter IV of this Law (restricted tendering,
requests for quotations and requests for proposals
without negotiation)

1. The procuring entity may engage in procurement by means of restricted
tendering in accordance with article 45 of this Law when:

(a) The subject matter of the procurement, by reason of'its highly complex or
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specialized nature, is available only from a limited number of suppliers
or contractors; or

(b) The time and cost required to examine and evaluate a large number of
tenders would be disproportionate to the value of the subject matter of

the procurement.

2. A procuring entity may engage in procurement by means of a request for
quotations in accordance with article 46 of this Law for the procurement
of readily available goods or services that are not specially produced or
provided to the particular description of the procuring entity and for
which there is an established market, so long as the estimated value of
the procurement contract is less than the threshold amount set out in the

procurement regulations.

3. The procuring entity may engage in procurement by means of request
for proposals without negotiation in accordance with article 47 of this
Law where the procuring entity needs to consider the financial aspects
of proposals separately and only after completion of examination and

evaluation of the technical, quality and performance characteristics of the

proposals.

Conditions for the use of methods of procurement
under chapter V of this Law (two-stage tendering,
Article 30 requests for proposals with dialogue, requests for
proposals with consecutive negotiations, competitive
negotiations and single-source procurement)

1. A procuring entity may engage in procurement by means of two-stage
tendering in accordance with article 48 of this Law where:
(a) The procuring entity assesses that discussions with suppliers or

contractors are needed to refine aspects of the description of the subject
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matter of the procurement and to formulate them with the detail required
under article 10 of this Law, and in order to allow the procuring entity to
obtain the most satisfactory solution to its procurement needs; or

(b) Open tendering was engaged in but no tenders were presented or the
procurement was cancelled by the procuring entity pursuant to paragraph
1 of article 19 of this Law and where, in the judgement of the procuring
entity, engaging in new open-tendering proceedings or a procurement
method under chapter IV of this Law would be unlikely to result in a

procurement contract.

2. [Subject to approval by the [name of the organ designated by the enacting
State to issue the approval]],® a procuring entity may engage in procurement
by means of request for proposals with dialogue in accordance with article
49 of this Law where:

(a) It is not feasible for the procuring entity to formulate a detailed
description of the subject matter of the procurement in accordance with
article 10 of this Law, and the procuring entity assesses that dialogue
with suppliers or contractors is needed to obtain the most satisfactory
solution to its procurement needs;

(b) The procuring entity seeks to enter into a contract for the purpose of
research, experiment, study or development, except where the contract
includes the production of items in quantities sufficient to establish their
commercial viability or to recover research and development costs;

(c) The procuring entity determines that the selected method is the most
appropriate method of procurement for the protection of essential
security interests of the State; or

(d) Open tendering was engaged in but no tenders were presented or the

3 The enacting State may consider enacting the provisions in brackets if it wishes to subject the
use of this procurement method to a measure of ex ante control.
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procurement was cancelled by the procuring entity pursuant to paragraph
1 of article 19 of this Law and where, in the judgement of the procuring
entity, engaging in new open-tendering proceedings or a procurement
method under chapter IV of this Law would be unlikely to result in a

procurement contract.

3. A procuring entity may engage in procurement by means of request for
proposals with consecutive negotiations in accordance with article 50 of
this Law where the procuring entity needs to consider the financial aspects
of proposals separately and only after completion of examination and
evaluation of the technical, quality and performance characteristics of
the proposals, and it assesses that consecutive negotiations with suppliers
or contractors are needed in order to ensure that the financial terms and
conditions of the procurement contract are acceptable to the procuring

entity.

4. A procuring entity may engage in competitive negotiations, in accordance
with the provisions of article 51 of this Law, in the following circumstances:
(a) There is an urgent need for the subject matter of the procurement, and

engaging in open-tendering proceedings or any other competitive method
of procurement, because of the time involved in using those methods,
would therefore be impractical, provided that the circumstances giving
rise to the urgency were neither foreseeable by the procuring entity nor
the result of dilatory conduct on its part;

(b) Owing to a catastrophic event, there is an urgent need for the subject
matter of the procurement, making it impractical to use open-tendering
proceedings or any other competitive method of procurement because
of the time involved in using those methods; or

(c) The procuring entity determines that the use of any other competitive

method of procurement is not appropriate for the protection of essential
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Part9
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security interests of the State.

5. A procuring entity may engage in single-source procurement in accordance
with the provisions of article 52 of this Law in the following exceptional
circumstances:

(a) The subject matter of the procurement is available only from a particular
supplier or contractor, or a particular supplier or contractor has exclusive
rights in respect of the subject matter of the procurement, such that no
reasonable alternative or substitute exists, and the use of any other
procurement method would therefore not be possible;

(b) Owing to a catastrophic event, there is an extremely urgent need for the
subject matter of the procurement, and engaging in any other method of
procurement would be impractical because of the time involved in using
those methods;

(c) The procuring entity, having procured goods, equipment, technology
or services from a supplier or contractor, determines that additional
supplies must be procured from that supplier or contractor for reasons
of standardization or because of the need for compatibility with
existing goods, equipment, technology or services, taking into account
the effectiveness of the original procurement in meeting the needs of
the procuring entity, the limited size of the proposed procurement in
relation to the original procurement, the reasonableness of the price and
the unsuitability of alternatives to the goods or services in question;

(d) The procuring entity determines that the use of any other method of
procurement is not appropriate for the protection of essential security
interests of the State; or

(e) [Subject to approval by the [name of the organ designated by the enacting
State to issue the approval] and,] following public notice and adequate

opportunity to comment, procurement from a particular supplier or
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Part9
UNCITRAL Model Law on Public Procurement

contractor is necessary in order to implement a socio-economic policy
of this State, provided that procurement from no other supplier or

contractor is capable of promoting that policy.

Article 31 Conditions for use of an electronic reverse auction

1. A procuring entity may engage in procurement by means of an electronic
reverse auction in accordance with the provisions of chapter VI of this Law,
under the following conditions:

(a) It is feasible for the procuring entity to formulate a detailed description
of the subject matter of the procurement;

(b) There is a competitive market of suppliers or contractors anticipated
to be qualified to participate in the electronic reverse auction, such that
effective competition is ensured; and

(c) The criteria to be used by the procuring entity in determining the
successful submission are quantifiable and can be expressed in monetary

terms.

2. A procuring entity may use an electronic reverse auction as a phase
preceding the award of the procurement contract in a procurement method,
as appropriate under the provisions of this Law. It may also use an electronic
reverse auction for award of a procurement contract in a framework
agreement procedure with second-stage competition in accordance with the
provisions of this Law. An electronic reverse auction under this paragraph
may be used only where the conditions of paragraph 1 (c) of this article are

satisfied.
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Article 32 Conditions for use of a framework agreement
procedure

1. A procuring entity may engage in a framework agreement procedure in
accordance with chapter VII of this Law where it determines that:
(a) The need for the subject matter of the procurement is expected to arise
on an indefinite or repeated basis during a given period of time; or
(b) By virtue of the nature of the subject matter of the procurement, the
need for that subject matter may arise on an urgent basis during a given

period of time.

2. The procuring entity shall include in the record required under article 25
of this Law a statement of the reasons and circumstances upon which it
relied to justify the use of a framework agreement procedure and the type

of framework agreement selected.

Section II. Solicitation and notices of the procurement

. Solicitation in open tendering, two-stage tendering
Article 33 and procurement by means of an electronic reverse
auction
1. An invitation to tender in open tendering or two-stage tendering and an

invitation to an electronic reverse auction under article 53 of this Law shall

be published in the publication identified in the procurement regulations.

2. The invitation shall also be published internationally, so as to be widely

accessible to international suppliers or contractors.

3. The provisions of this article shall not apply where the procuring entity
engages in pre-qualification proceedings in accordance with article 18 of
this Law.
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Part9
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4. The procuring entity shall not be required to cause the invitation to
be published in accordance with paragraph 2 of this article in domestic
procurement and in procurement proceedings where the procuring entity
decides, in view of the low value of the subject matter of the procurement,
that only domestic suppliers or contractors are likely to be interested in

presenting submissions.

Solicitation in restricted tendering, request for
N quotations, competitive negotiations and
single-source procurement: requirement for
an advance notice of the procurement

1. (a) When the procuring entity engages in procurement by means of restricted
tendering on the grounds specified in paragraph 1 (a) of article 29 of
this Law, it shall solicit tenders from all suppliers and contractors from
which the subject matter of the procurement is available;

(b) When the procuring entity engages in procurement by means of restricted
tendering on the grounds specified in paragraph 1 (b) of article 29 of this
Law, it shall select suppliers or contractors from which to solicit tenders
in a non-discriminatory manner, and it shall select a sufficient number

of suppliers or contractors to ensure effective competition.

2. Where the procuring entity engages in procurement by means of request for
quotations in accordance with paragraph 2 of article 29 of this Law, it shall
request quotations from as many suppliers or contractors as practicable, but

from at least three.

3. Where the procuring entity engages in procurement by means of competitive
negotiations in accordance with paragraph 4 of article 30 of this Law, it shall
engage in negotiations with a sufficient number of suppliers or contractors

to ensure effective competition.
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Part9
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4. Where the procuring entity engages in single-source procurement in
accordance with paragraph 5 of article 30 of this Law, it shall solicit a

proposal or price quotation from a single supplier or contractor.

5. Prior to direct solicitation in accordance with the provisions of paragraphs
1, 3 and 4 of this article, the procuring entity shall cause a notice of the
procurement to be published in the publication identified in the procurement
regulations. The notice shall contain at a minimum the following
information:

(a) The name and address of the procuring entity;

(b) A summary of the principal required terms and conditions of the
procurement contract or the framework agreement to be entered into in
the procurement proceedings, including the nature, quantity and place
of delivery of the goods to be supplied, the nature and location of the
construction to be effected or the nature of the services and the location
where they are to be provided, as well as the desired or required time
for the supply of the goods, the completion of the construction or the
provision of the services;

(c) A declaration pursuant to article 8 of this Law; and

(d) The method of procurement to be used.

6. The requirements of paragraph 5 of this article shall not apply in cases of
urgent need as referred to in paragraphs 4 (a), 4 (b) and 5 (b) of article 30 of
this Law.

Article 35 Solicitation in request-for-proposals proceedings

1. An invitation to participate in request-for-proposals proceedings shall be
published in accordance with paragraphs 1 and 2 of article 33 of this Law,

except where:
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(a) The procuring entity engages in pre-qualification proceedings in
accordance with article 18 of this Law or in pre-selection proceedings in
accordance with paragraph 3 of article 49 of this Law;

(b) The procuring entity engages in direct solicitation under the conditions
set out in paragraph 2 of this article; or

(c) The procuring entity decides not to cause the invitation to be published
in accordance with paragraph 2 of article 33 of this Law in the

circumstances referred to in paragraph 4 of article 33 of this Law.

2. The procuring entity may engage in direct solicitation in request-
forproposals proceedings if:

(a) The subject matter to be procured is available from only a limited
number of suppliers or contractors, provided that the procuring entity
solicits proposals from all those suppliers or contractors;

(b) The time and cost required to examine and evaluate a large number of
proposals would be disproportionate to the value of the subject matter
to be procured, provided that the procuring entity solicits proposals
from a sufficient number of suppliers or contractors to ensure effective
competition and selects suppliers or contractors from which to solicit
proposals in a non-discriminatory manner; or

(c) The procurement involves classified information, provided that the
procuring entity solicits proposals from a sufficient number of suppliers

or contractors to ensure effective competition.

3. The procuring entity shall include in the record required under article 25 of
this Law a statement of the reasons and circumstances upon which it relied

to justify the use of direct solicitation in request-for-proposals proceedings.

4. The procuring entity shall cause a notice of the procurement to be published

in accordance with the requirements set out in paragraph 5 of article 34
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of this Law when it engages in direct solicitation in request-for-proposals

proceedings.

CHAPTER III. OPEN TENDERING

Section I. Solicitation of tenders

Article 36 Procedures for soliciting tenders

The procuring entity shall solicit tenders by causing an invitation to tender to

be published in accordance with the provisions of article 33 of this Law.

Article 37 Contents of invitation to tender
The invitation to tender shall include the following information:

(a) The name and address of the procuring entity;

(b) A summary of the principal required terms and conditions of the
procurement contract to be entered into as a result of the procurement
proceedings, including the nature, quantity and place of delivery of the
goods to be supplied, the nature and location of the construction to be
effected or the nature of the services and the location where they are to
be provided, as well as the desired or required time for the supply of
the goods, the completion of the construction or the provision of the
services;

(c) A summary of the criteria and procedures to be used for ascertaining
the qualifications of suppliers or contractors, and of any documentary
evidence or other information that must be submitted by suppliers
or contractors to demonstrate their qualifications, in conformity with
article 9 of this Law;

(d) A declaration pursuant to article 8 of this Law;
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(e) The means of obtaining the solicitation documents and the place where
they may be obtained;

(f) The price, if any, to be charged by the procuring entity for the solicitation
documents;

(g) If a price is to be charged for the solicitation documents, the means and
currency of payment;

(h) The language or languages in which the solicitation documents are
available;

(i) The manner, place and deadline for presenting tenders.

Article 38 Provision of solicitation documents
The procuring entity shall provide the solicitation documents to each supplier
or contractor that responds to the invitation to tender in accordance with the
procedures and requirements specified therein. If pre-qualification proceedings
have been engaged in, the procuring entity shall provide a set of solicitation
documents to each supplier or contractor that has been pre-qualified and
that pays the price, if any, charged for those documents. The price that the
procuring entity may charge for the solicitation documents shall reflect only

the cost of providing them to suppliers or contractors.

Article 39 Contents of solicitation documents
The solicitation documents shall include the following information:

(a) Instructions for preparing tenders;

(b) The criteria and procedures, in conformity with the provisions of
article 9 of this Law, that will be applied in the ascertainment of the
qualifications of suppliers or contractors and in any further demonstration
of qualifications pursuant to paragraph 5 of article 43 of this Law;

(c) The requirements as to documentary evidence or other information
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that must be presented by suppliers or contractors to demonstrate their

qualifications;

(d) A detailed description of the subject matter of the procurement, in

conformity with article 10 of this Law; the quantity of the goods;
the services to be performed; the location where the goods are to be
delivered, construction is to be effected or services are to be provided;
and the desired or required time, if any, when goods are to be delivered,

construction is to be effected or services are to be provided;

(e) The terms and conditions of the procurement contract, to the extent

®

that they are already known to the procuring entity, and the form of the
contract, if any, to be signed by the parties;

If alternatives to the characteristics of the subject matter of the
procurement, the contractual terms and conditions or other requirements
set out in the solicitation documents are permitted, a statement to that
effect and a description of the manner in which alternative tenders are to

be evaluated;

(g) If suppliers or contractors are permitted to present tenders for only a

portion of the subject matter of the procurement, a description of the

portion or portions for which tenders may be presented;

(h) The manner in which the tender price is to be formulated and expressed,

(1)

@

including a statement as to whether the price is to cover elements other
than the cost of the subject matter of the procurement itself, such as
any applicable transportation and insurance charges, customs duties and
taxes;

The currency or currencies in which the tender price is to be formulated
and expressed;

The language or languages, in conformity with article 13 of this Law, in

which tenders are to be prepared;
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(k) Any requirements of the procuring entity with respect to the issuer and
the nature, form, amount and other principal terms and conditions of
any tender security to be provided by suppliers or contractors presenting
tenders in accordance with article 17 of this Law, and any such
requirements for any security for the performance of the procurement
contract to be provided by the supplier or contractor that enters into the
procurement contract, including securities such as labour and material
bonds;

(1) Ifasupplier or contractor may not modify or withdraw its tender prior to
the deadline for presenting tenders without forfeiting its tender security,
a statement to that effect;

(m)The manner, place and deadline for presenting tenders, in conformity
with article 14 of this Law;

(n) The means by which, pursuant to article 15 of this Law, suppliers or
contractors may seek clarification of the solicitation documents and
a statement as to whether the procuring entity intends to convene a
meeting of suppliers or contractors at this stage;

(o) The period of time during which tenders shall be in effect, in conformity
with article 41 of this Law;

(p) The manner, place, date and time for the opening of tenders, in
conformity with article 42 of this Law;

(q) The criteria and procedure for examining tenders against the description
of the subject matter of the procurement;

(r) The criteria and procedure for evaluating tenders in accordance with
article 11 of this Law;

(s) The currency that will be used for the purpose of evaluating tenders
pursuant to paragraph 4 of article 43 of this Law and either the exchange

rate that will be used for the conversion of tender prices into that currency
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®

or a statement that the rate published by a specified financial institution
and prevailing on a specified date will be used,

References to this Law, the procurement regulations and other laws and
regulations directly pertinent to the procurement proceedings, including
those applicable to procurement involving classified information, and

the place where those laws and regulations may be found;

(u) The name, functional title and address of one or more officers or

employees of the procuring entity who are authorized to communicate
directly with and to receive communications directly from suppliers or
contractors in connection with the procurement proceedings without the

intervention of an intermediary;

(v) Notice of the right provided under article 64 of this Law to challenge

or appeal decisions or actions taken by the procuring entity that are
allegedly not in compliance with the provisions of this Law, together
with information about the duration of the applicable standstill period

and, if none will apply, a statement to that effect and the reasons therefor;

(w) Any formalities that will be required, once a successful tender has been

accepted, for a procurement contract to enter into force, including,
where applicable, the execution of a written procurement contract and
approval by another authority pursuant to article 22 of this Law, and
the estimated period of time following the dispatch of the notice of

acceptance that will be required to obtain the approval;

(x) Any other requirements established by the procuring entity in

conformity with this Law and the procurement regulations relating to
the preparation and presentation of tenders and to other aspects of the

procurement proceedings.
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Section II. Presentation of tenders

Article 40 Presentation of tenders

1. Tenders shall be presented in the manner, at the place and by the deadline

specified in the solicitation documents.

2. (a) A tender shall be presented in writing, signed and:
(1) Ifin paper form, in a sealed envelope; or
(i1) If in any other form, according to the requirements specified by the
procuring entity in the solicitation documents, which shall ensure
at least a similar degree of authenticity, security, integrity and
confidentiality;
(b) The procuring entity shall provide to the supplier or contractor a receipt
showing the date and time when its tender was received;
(c) The procuring entity shall preserve the security, integrity and
confidentiality of a tender and shall ensure that the content of the tender

is examined only after it is opened in accordance with this Law.

3. A tender received by the procuring entity after the deadline for presenting
tenders shall not be opened and shall be returned unopened to the supplier

or contractor that presented it.

Article 41 Period of effectiveness of tenders; modification and
withdrawal of tenders
1. Tenders shall be in effect during the period of time specified in the

solicitation documents.

2. (a) Prior to the expiry of the period of effectiveness of tenders, the procuring

entity may request suppliers or contractors to extend the period for an
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additional specified period of time. A supplier or contractor may refuse
the request without forfeiting its tender security;

(b) Suppliers or contractors that agree to an extension of the period of
effectiveness of their tenders shall extend or procure an extension of the
period of effectiveness of tender securities provided by them or provide
new tender securities to cover the extended period of effectiveness
of their tenders. A supplier or contractor whose tender security is not
extended, or that has not provided a new tender security, is considered
to have refused the request to extend the period of effectiveness of its

tender.

3. Unless otherwise stipulated in the solicitation documents, a supplier or
contractor may modify or withdraw its tender prior to the deadline for
presenting tenders without forfeiting its tender security. The modification
or notice of withdrawal is effective if it is received by the procuring entity

prior to the deadline for presenting tenders.

Section I1I. Evaluation of tenders

Article 42 Opening of tenders

1. Tenders shall be opened at the time specified in the solicitation documents
as the deadline for presenting tenders. They shall be opened at the place and
in accordance with the manner and procedures specified in the solicitation

documents.

2. All suppliers or contractors that have presented tenders, or their
representatives, shall be permitted by the procuring entity to participate in

the opening of tenders.
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3. The name and address of each supplier or contractor whose tender is opened
and the tender price shall be announced to those persons present at the
opening of tenders, communicated on request to suppliers or contractors that
have presented tenders but that are not present or represented at the opening
of tenders, and included immediately in the record of the procurement

proceedings required by article 25 of this Law.

Article 43 Examination and evaluation of tenders

1. (a) Subject to subparagraph (b) of this paragraph, the procuring entity shall
regard a tender as responsive if it conforms to all requirements set out in
the solicitation documents in accordance with article 10 of this Law;

(b) The procuring entity may regard a tender as responsive even if it
contains minor deviations that do not materially alter or depart from
the characteristics, terms, conditions and other requirements set out in
the solicitation documents or if it contains errors or oversights that can
be corrected without touching on the substance of the tender. Any such
deviations shall be quantified, to the extent possible, and appropriately

taken account of in the evaluation of tenders.

2. The procuring entity shall reject a tender:
(a) If the supplier or contractor that presented the tender is not qualified;
(b) If the supplier or contractor that presented the tender does not accept a
correction of an arithmetical error made pursuant to article 16 of this
Law;
(c) If the tender is not responsive;

(d) In the circumstances referred to in article 20 or 21 of this Law.

3. (a) The procuring entity shall evaluate the tenders that have not been rejected

in order to ascertain the successful tender, as defined in subparagraph (b)
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of this paragraph, in accordance with the criteria and procedures set out

in the solicitation documents. No criterion or procedure shall be used

that has not been set out in the solicitation documents;

(b) The successful tender shall be:

(1) Where price is the only award criterion, the tender with the lowest
tender price; or

(i) Where there are price and other award criteria, the most advantageous
tender ascertained on the basis of the criteria and procedures for
evaluating tenders specified in the solicitation documents in

accordance with article 11 of this Law.

4. When tender prices are expressed in two or more currencies, for the purpose
of evaluating and comparing tenders, the tender prices of all tenders shall be
converted to the currency specified in the solicitation documents according
to the rate set out in those documents, pursuant to subparagraph (s) of article
39 of this Law.

5. Whether or not it has engaged in pre-qualification proceedings pursuant
to article 18 of this Law, the procuring entity may require the supplier or
contractor presenting the tender that has been found to be the successful
tender pursuant to paragraph 3 (b) of this article to demonstrate its
qualifications again, in accordance with criteria and procedures conforming
to the provisions of article 9 of this Law. The criteria and procedures to
be used for such further demonstration shall be set out in the solicitation
documents. Where prequalification proceedings have been engaged in, the

criteria shall be the same as those used in the pre-qualification proceedings.

6. If the supplier or contractor presenting the successful tender is requested
to demonstrate its qualifications again in accordance with paragraph 5 of

this article but fails to do so, the procuring entity shall reject that tender
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and shall select the next successful tender from among those remaining in
effect, in accordance with paragraph 3 of this article, subject to the right of
the procuring entity to cancel the procurement in accordance with paragraph
1 of article 19 of this Law.

Article 44 Prohibition of negotiations with suppliers or
contractors

No negotiations shall take place between the procuring entity and a supplier

or contractor with respect to a tender presented by the supplier or contractor.

CHAPTER IV. PROCEDURES FOR RESTRICTED TENDERING,
REQUESTS FOR QUOTATIONS AND REQUESTS
FOR PROPOSALS WITHOUT NEGOTIATION

Article 45 Restricted tendering

1. The procuring entity shall solicit tenders in accordance with the provisions

of paragraphs 1 and 5 of article 34 of this Law.

2. The provisions of chapter III of this Law, except for articles 36 to 38, shall

apply to restricted-tendering proceedings.

Article 46 Request for quotations

1. The procuring entity shall request quotations in accordance with the
provisions of paragraph 2 of article 34 of this Law. Each supplier or
contractor from which a quotation is requested shall be informed whether
any elements other than the charges for the subject matter of the procurement

itself, such as any applicable transportation and insurance charges, customs
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duties and taxes, are to be included in the price.

2. Each supplier or contractor is permitted to give only one price quotation
and is not permitted to change its quotation. No negotiations shall take
place between the procuring entity and a supplier or contractor with respect

to a quotation presented by the supplier or contractor.

3. The successful quotation shall be the lowest-priced quotation meeting the

needs of the procuring entity as set out in the request for quotations.

Article 47 Request for proposals without negotiation

1. The procuring entity shall solicit proposals by causing an invitation to
participate in the request-for-proposals-without-negotiation proceedings
to be published in accordance with paragraph 1 of article 35 of this Law,

unless an exception provided for in that article applies.

2. The invitation shall include:

(a) The name and address of the procuring entity;

(b) A detailed description of the subject matter of the procurement, in
conformity with article 10 of this Law, and the desired or required time
and location for the provision of such subject matter;

(c) The terms and conditions of the procurement contract, to the extent
that they are already known to the procuring entity, and the form of the
contract, if any, to be signed by the parties;

(d) The criteria and procedures to be used for ascertaining the qualifications
of suppliers or contractors and any documentary evidence or other
information that must be presented by suppliers or contractors to
demonstrate their qualifications, in conformity with article 9 of this

Law;

454 UN ZH&HH 7



2.

FEA Aok ste] AR AN 4 AL, A 3
‘/l\" ‘31‘3} X7 ] o2 '(JD—'—BLX]’]’]' 7:" Q—FX]V]- 7\1] /\] AA jq. & ‘_6‘]-04 %'—T}X}L} 7:"
oF

T
rﬂ
Y,
i)
fifo
(&
ok

H47%E 0| Y= MAM 2F

227182 o] ¥ A34x A2l w2t 7Hg g7stolof itk 2%, HY
A, Al & 2 Al F3=]= 71 ol9]9] 71 8471 2gHE o] 9
Ao Histo] 714 248 782 SFAR AR A Al sfof 2.

Z7raAolE v 4 29] AR g AIstefoF gt

(a) 227189 0|53} Fa
(b) ©] % A|10%] I3 2Tkl PAT AFH Zhe] FFL 3

WA aTehs Aot A

oL
é
\o
N
é
E
O
o
ol
l
2
i
rUlo
O_u H‘..;
OIN
olr
ol
N
mle]
=)
>
i
a
0
T
Y
N
N
2
i
el

UN 2RIA3 74 455

HoH

Zgof 335 UNCITRAL 2l

RED TVHLIONN gz hEXHER X



Part9
UNCITRAL Model Law on Public Procurement

(e) The criteria and procedures for opening the proposals and for examining
and evaluating the proposals in accordance with articles 10 and 11 of
this Law, including the minimum requirements with respect to technical,
quality and performance characteristics that proposals must meet in
order to be considered responsive in accordance with article 10 of this
Law, and a statement that proposals that fail to meet those requirements
will be rejected as non-responsive;

(f) A declaration pursuant to article 8 of this Law;

(g) The means of obtaining the request for proposals and the place where it
may be obtained;

(h) The price, if any, to be charged by the procuring entity for the request for
proposals;

(1) If a price is to be charged for the request for proposals, the means and
currency of payment;

(j) The language or languages in which the request for proposals is
available;

(k) The manner, place and deadline for presenting proposals.

3. The procuring entity shall issue the request for proposals:

(a) Where an invitation to participate in the request-for-proposalswithout-
negotiation proceedings has been published in accordance with the
provisions of paragraph 1 of article 35 of this Law, to each supplier or
contractor responding to the invitation in accordance with the procedures
and requirements specified therein;

(b) In the case of pre-qualification, to each supplier or contractor pre-
qualified in accordance with article 18 of this Law;

(c) In the case of direct solicitation under paragraph 2 of article 35 of this
Law, to each supplier or contractor selected by the procuring entity; that

pays the price, if any, charged for the request for proposals. The price
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that the procuring entity may charge for the request for proposals shall

reflect only the cost of providing it to suppliers or contractors.

4. The request for proposals shall include, in addition to the information
referred to in subparagraphs (a) to (e) and (k) of paragraph 2 of this article,
the following information:

(a) Instructions for preparing and presenting proposals, including
instructions to suppliers or contractors to present simultaneously to the
procuring entity proposals in two envelopes: one envelope containing
the technical, quality and performance characteristics of the proposal,
and the other envelope containing the financial aspects of the proposal;

(b) If suppliers or contractors are permitted to present proposals for only
a portion of the subject matter of the procurement, a description of the
portion or portions for which proposals may be presented,

(c) The currency or currencies in which the proposal price is to be
formulated and expressed, the currency that will be used for the purpose
of evaluating proposals and either the exchange rate that will be used for
the conversion of proposal prices into that currency or a statement that
the rate published by a specified financial institution and prevailing on a
specified date will be used;

(d) The manner in which the proposal price is to be formulated and
expressed, including a statement as to whether the price is to cover
elements other than the cost of the subject matter of the procurement
itself, such as reimbursement for transportation, lodging, insurance, use
of equipment, duties or taxes;

(e) The means by which, pursuant to article 15 of this Law, suppliers or
contractors may seek clarification of the request for proposals, and a
statement as to whether the procuring entity intends to convene a

meeting of suppliers or contractors at this stage;
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(f) References to this Law, the procurement regulations and other laws and

regulations directly pertinent to the procurement proceedings, including
those applicable to procurement involving classified information, and

the place where those laws and regulations may be found;

(g) The name, functional title and address of one or more officers or

employees of the procuring entity who are authorized to communicate
directly with and to receive communications directly from suppliers or
contractors in connection with the procurement proceedings without the

intervention of an intermediary;

(h) Notice of the right provided under article 64 of this Law to challenge

(1)

@

or appeal decisions or actions taken by the procuring entity that are
allegedly not in compliance with the provisions of this Law, together
with information about the duration of the applicable standstill period
and, if none will apply, a statement to that effect and the reasons therefor;
Any formalities that will be required, once the successful proposal has
been accepted, for a procurement contract to enter into force, including,
where applicable, the execution of a written procurement contract and
approval by another authority pursuant to article 22 of this Law, and
the estimated period of time following the dispatch of the notice of
acceptance that will be required to obtain the approval;

Any other requirements that may be established by the procuring entity
in conformity with this Law and the procurement regulations relating
to the preparation and presentation of proposals and to the procurement

proceedings.

5. Before opening the envelopes containing the financial aspects of the

proposals, the procuring entity shall examine and evaluate the technical,

quality and performance characteristics of proposals in accordance with the

criteria and procedures specified in the request for proposals.
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6. The results of the examination and evaluation of the technical, quality and
performance characteristics of the proposals shall immediately be included

in the record of the procurement proceedings.

7. The proposals whose technical, quality and performance characteristics fail
to meet the relevant minimum requirements shall be considered to be non-
responsive and shall be rejected on that ground. A notice of rejection and the
reasons for the rejection, together with the unopened envelope containing
the financial aspects of the proposal, shall promptly be dispatched to each

respective supplier or contractor whose proposal was rejected.

8. The proposals whose technical, quality and performance characteristics
meet or exceed the relevant minimum requirements shall be considered to
be responsive. The procuring entity shall promptly communicate to each
supplier or contractor presenting such a proposal the score of the technical,
quality and performance characteristics of its respective proposal. The
procuring entity shall invite all such suppliers or contractors to the opening

of the envelopes containing the financial aspects of their proposals.

9. The score of the technical, quality and performance characteristics of each
responsive proposal and the corresponding financial aspect of that proposal
shall be read out in the presence of the suppliers or contractors invited, in
accordance with paragraph 8 of this article, to the opening of the envelopes

containing the financial aspects of the proposals.

10. The procuring entity shall compare the financial aspects of the responsive
proposals and on that basis identify the successful proposal in accordance
with the criteria and the procedure set out in the request for proposals.
The successful proposal shall be the proposal with the best combined
evaluation in terms of: (a) the criteria other than price specified in the

request for proposals; and (b) the price.
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CHAPTER V. PROCEDURES FOR TWO-STAGE TENDERING,
REQUESTS FOR PROPOSALS WITH DIALOGUE,
REQUESTS FOR PROPOSALS WITH
CONSECUTIVE NEGOTIATIONS, COMPETITIVE
NEGOTIATIONS AND SINGLE-SOURCE
PROCUREMENT

Article 48 Two-stage tendering

1. The provisions of chapter 111 of this Law shall apply to two-stage-tendering
proceedings, except to the extent that those provisions are derogated from

in this article.

2. The solicitation documents shall call upon suppliers or contractors to
present, in the first stage of two-stage-tendering proceedings, initial
tenders containing their proposals without a tender price. The solicitation
documents may solicit proposals relating to the technical, quality or
performance characteristics of the subject matter of the procurement, as well
as to contractual terms and conditions of supply and, where relevant, the
professional and technical competence and qualifications of the suppliers

or contractors.

3. The procuring entity may, in the first stage, engage in discussions with
suppliers or contractors whose initial tenders have not been rejected
pursuant to provisions of this Law concerning any aspect of their initial
tenders. When the procuring entity engages in discussions with any
supplier or contractor, it shall extend an equal opportunity to participate in

discussions to all suppliers or contractors.

4. (a) In the second stage of two-stage-tendering proceedings, the procuring

entity shall invite all suppliers or contractors whose initial tenders were
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not rejected in the first stage to present final tenders with prices in

response to a revised set of terms and conditions of the procurement;

(b) In revising the relevant terms and conditions of the procurement, the
procuring entity may not modify the subject matter of the procurement
but may refine aspects of the description of the subject matter of the
procurement by:

(1) Deleting or modifying any aspect of the technical, quality or
performance characteristics of the subject matter of the procurement
initially provided and adding any new characteristics that conform
to the requirements of this Law;

(i1) Deleting or modifying any criterion for examining or evaluating
tenders initially provided and adding any new criterion that
conforms to the requirements of this Law, only to the extent that the
deletion, modification or addition is required as a result of changes
made in the technical, quality or performance characteristics of the
subject matter of the procurement;

(c) Any deletion, modification or addition made pursuant to subparagraph
(b) of this paragraph shall be communicated to suppliers or contractors
in the invitation to present final tenders;

(d) A supplier or contractor not wishing to present a final tender may
withdraw from the tendering proceedings without forfeiting any tender
security that the supplier or contractor may have been required to
provide;

(e) The final tenders shall be evaluated in order to ascertain the successful

tender as defined in paragraph 3 (b) of article 43 of this Law.

Article 49 Request for proposals with dialogue

1. The procuring entity shall solicit proposals by causing an invitation to
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participate in the request-for-proposals-with-dialogue proceedings to be
published in accordance with paragraph 1 of article 35 of this Law, unless

an exception provided for in that article applies.

2. The invitation shall include:

(a) The name and address of the procuring entity;

(b) A description of the subject matter of the procurement, to the extent
known, and the desired or required time and location for the provision
of such subject matter;

(c) The terms and conditions of the procurement contract, to the extent
that they are already known to the procuring entity, and the form of the
contract, if any, to be signed by the parties;

(d) The intended stages of the procedure;

(e) The criteria and procedures to be used for ascertaining the qualifications
of suppliers or contractors and any documentary evidence or other
information that must be presented by suppliers or contractors to
demonstrate their qualifications, in conformity with article 9 of this
Law;

(f) The minimum requirements that proposals must meet in order to be
considered responsive in accordance with article 10 of this Law and
a statement that proposals that fail to meet those requirements will be
rejected as non-responsive;

(g) A declaration pursuant to article 8 of this Law;

(h) The means of obtaining the request for proposals and the place where it
may be obtained,;

(1) The price, if any, to be charged by the procuring entity for the request for
proposals;

(j) If a price is to be charged for the request for proposals, the means and

currency of payment;
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(k) The language or languages in which the request for proposals is
available;

(I) The manner, place and deadline for presenting proposals.

3. For the purpose of limiting the number of suppliers or contractors from
which to request proposals, the procuring entity may engage in pre-selection
proceedings. The provisions of article 18 of this Law shall apply mutatis
mutandis to the pre-selection proceedings, except to the extent that those
provisions are derogated from in this paragraph:

(a) The procuring entity shall specify in the pre-selection documents that
it will request proposals from only a limited number of pre-selected
suppliers or contractors that best meet the qualification criteria specified
in the preselection documents;

(b) The pre-selection documents shall set out the maximum number of
pre-selected suppliers or contractors from which the proposals will be
requested and the manner in which the selection of that number will be
carried out. In establishing such a limit, the procuring entity shall bear
in mind the need to ensure effective competition;

(c) The procuring entity shall rate the suppliers or contractors that meet
the criteria specified in the pre-selection documents according to the
manner of rating that is set out in the invitation to pre-selection and the
pre-selection documents;

(d) The procuring entity shall pre-select suppliers or contractors that
acquired the best rating, up to the maximum number indicated in the
preselection documents but at least three, if possible;

(e) The procuring entity shall promptly notify each supplier or contractor
whether it has been pre-selected and shall, upon request, communicate
to suppliers or contractors that have not been pre-selected the reasons

therefor. It shall make available to any person, upon request, the names
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of all suppliers or contractors that have been pre-selected.

4. The procuring entity shall issue the request for proposals:

(a) Where an invitation to participate in the request-for-proposals-
withdialogue proceedings has been published in accordance with the
provisions of paragraph 1 of article 35 of this Law, to each supplier or
contractor responding to the invitation in accordance with the procedures
and requirements specified therein;

(b) In the case of pre-qualification, to each supplier or contractor pre-
qualified in accordance with article 18 of this Law;

(c) Where pre-selection proceedings have been engaged in, to each pre-
selected supplier or contractor in accordance with the procedures and
requirements specified in the pre-selection documents;

(d) In the case of direct solicitation under paragraph 2 of article 35 of this
Law, to each supplier or contractor selected by the procuring entity; that
pays the price, if any, charged for the request for proposals. The price
that the procuring entity may charge for the request for proposals shall

reflect only the cost of providing it to suppliers or contractors.

5. The request for proposals shall include, in addition to the information
referred to in paragraphs 2 (a) to (f) and (1) of this article, the following
information:

(a) Instructions for preparing and presenting proposals;

(b) If suppliers or contractors are permitted to present proposals for only
a portion of the subject matter of the procurement, a description of the
portion or portions for which proposals may be presented,

(c) The currency or currencies in which the proposal price is to be
formulated and expressed, the currency that will be used for the purpose

of evaluating proposals and either the exchange rate that will be used for
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the conversion of proposal prices into that currency or a statement that
the rate published by a specified financial institution and prevailing on a
specified date will be used;

(d) The manner in which the proposal price is to be formulated and
expressed, including a statement as to whether the price is to cover
elements other than the cost of the subject matter of the procurement
itself, such as reimbursement for transportation, lodging, insurance, use
of equipment, duties or taxes;

(e) The means by which, pursuant to article 15 of this Law, suppliers or
contractors may seek clarification of the request for proposals and
a statement as to whether the procuring entity intends to convene a
meeting of suppliers or contractors at this stage;

(f) Any element of the description of the subject matter of the procurement
or term or condition of the procurement contract that will not be the
subject of dialogue during the procedure;

(g) Where the procuring entity intends to limit the number of suppliers or
contractors that it will invite to participate in the dialogue, the minimum
number of suppliers or contractors, which shall be not lower than three,
if possible, and, where appropriate, the maximum number of suppliers
or contractors and the criteria and procedure, in conformity with the
provisions of this Law, that will be followed in selecting either number;

(h) The criteria and procedure for evaluating the proposals in accordance
with article 11 of this Law;

(1) References to this Law, the procurement regulations and other laws and
regulations directly pertinent to the procurement proceedings, including
those applicable to procurement involving classified information, and
the place where those laws and regulations may be found;

(j) The name, functional title and address of one or more officers or
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employees of the procuring entity who are authorized to communicate
directly with and to receive communications directly from suppliers or
contractors in connection with the procurement proceedings without the

intervention of an intermediary;

(k) Notice of the right provided under article 64 of this Law to challenge

M

or appeal decisions or actions taken by the procuring entity that are
allegedly not in compliance with the provisions of this Law, together
with information about the duration of the applicable standstill period
and, if none will apply, a statement to that effect and the reasons therefor;
Any formalities that will be required, once the successful offer has
been accepted, for a procurement contract to enter into force, including,
where applicable, the execution of a written procurement contract and
approval by another authority pursuant to article 22 of this Law, and the
estimated period of time following dispatch of the notice of acceptance

that will be required to obtain the approval;

(m)Any other requirements that may be established by the procuring entity

in conformity with this Law and the procurement regulations relating
to the preparation and presentation of proposals and to the procurement

proceedings.

6. (a) The procuring entity shall examine all proposals received against the

established minimum requirements and shall reject each proposal that
fails to meet these minimum requirements on the ground that it is non-

responsive;

(b) Where a maximum limit on the number of suppliers or contractors that

can be invited to participate in the dialogue has been established and the
number of responsive proposals exceeds that limit, the procuring entity
shall select the maximum number of responsive proposals in accordance

with the criteria and procedure specified in the request for proposals;
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(c) A notice of rejection and the reasons for the rejection shall be promptly
dispatched to each respective supplier or contractor whose proposal was

rejected.

. The procuring entity shall invite each supplier or contractor that presented

a responsive proposal, within any applicable maximum, to participate in
the dialogue. The procuring entity shall ensure that the number of suppliers
or contractors invited to participate in the dialogue, which shall be at least

three, if possible, is sufficient to ensure effective competition.

. The dialogue shall be conducted by the same representatives of the procuring

entity on a concurrent basis.

. During the course of the dialogue, the procuring entity shall not modify

the subject matter of the procurement, any qualification or evaluation
criterion, any minimum requirements established pursuant to paragraph 2
(f) of this article, any element of the description of the subject matter of the
procurement or any term or condition of the procurement contract that is

not subject to the dialogue as specified in the request for proposals.

10. Any requirements, guidelines, documents, clarifications or other

I1.

information generated during the dialogue that is communicated by the
procuring entity to a supplier or contractor shall be communicated at
the same time and on an equal basis to all other participating suppliers
or contractors, unless such information is specific or exclusive to that
supplier or contractor or such communication would be in breach of the

confidentiality provisions of article 24 of this Law.

Following the dialogue, the procuring entity shall request all suppliers
or contractors remaining in the proceedings to present a best and final

offer with respect to all aspects of their proposals. The request shall be in
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writing and shall specify the manner, place and deadline for presenting

best and final offers.

12. No negotiations shall take place between the procuring entity and suppliers

or contractors with respect to their best and final offers.

13. The successful offer shall be the offer that best meets the needs of the
procuring entity as determined in accordance with the criteria and

procedure for evaluating the proposals set out in the request for proposals.

Article 50 Request for proposals with consecutive negotiations

1. The provisions of paragraphs 1 to 7 of article 47 of this Law shall apply
mutatis mutandis to procurement conducted by means of request for
proposals with consecutive negotiations, except to the extent that those

provisions are derogated from in this article.

2. Proposals whose technical, quality and performance characteristics meet
or exceed the relevant minimum requirements shall be considered to be
responsive. The procuring entity shall rank each responsive proposal in
accordance with the criteria and procedure for evaluating proposals as set
out in the request for proposals and shall:

(a) Promptly communicate to each supplier or contractor presenting a
responsive proposal the score of the technical, quality and performance
characteristics of its respective proposal and its ranking;

(b) Invite the supplier or contractor that has attained the best ranking, in
accordance with those criteria and procedure, for negotiations on the
financial aspects of its proposal; and

(c) Inform other suppliers or contractors that presented responsive proposals

that their proposals may be considered for negotiation if negotiations
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with the supplier (or suppliers) or contractor (or contractors) with a

better ranking do not result in a procurement contract.

3. If it becomes apparent to the procuring entity that the negotiations with the
supplier or contractor invited pursuant to paragraph 2 (b) of this article will
not result in a procurement contract, the procuring entity shall inform that

supplier or contractor that it is terminating the negotiations.

4. The procuring entity shall then invite for negotiations the supplier or
contractor that attained the second-best ranking; if the negotiations with that
supplier or contractor do not result in a procurement contract, the procuring
entity shall invite the other suppliers or contractors still participating in the
procurement proceedings for negotiations on the basis of their ranking until

it arrives at a procurement contract or rejects all remaining proposals.

5. During the course of the negotiations, the procuring entity shall not modify
the subject matter of the procurement; any qualification, examination or
evaluation criterion, including any established minimum requirements; any
element of the description of the subject matter of the procurement; or term
or condition of the procurement contract other than financial aspects of
proposals that are subject to the negotiations as specified in the request for

proposals.

6. The procuring entity may not reopen negotiations with any supplier or

contractor with which it has terminated negotiations.

Article 51 Competitive negotiations

1. Paragraphs 3, 5 and 6 of article 34 of this Law shall apply to the procedure
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preceding the negotiations.

2. Any requirements, guidelines, documents, clarifications or other information
relative to the negotiations that is communicated by the procuring entity
to a supplier or contractor before or during the negotiations shall be
communicated at the same time and on an equal basis to all other suppliers
or contractors engaging in negotiations with the procuring entity relative
to the procurement, unless such information is specific or exclusive to that
supplier or contractor or such communication would be in breach of the

confidentiality provisions of article 24 of this Law.

3. Following completion of negotiations, the procuring entity shall request
all suppliers or contractors remaining in the proceedings to present, by
a specified date, a best and final offer with respect to all aspects of their

proposals.

4. No negotiations shall take place between the procuring entity and suppliers

or contractors with respect to their best and final offers.

5. The successful offer shall be the offer that best meets the needs of the

procuring entity.

Article 52 Single-source procurement

Paragraphs 4 to 6 of article 34 of this Law shall apply to the procedure
preceding the solicitation of a proposal or price quotation from a single
supplier or contractor. The procuring entity shall engage in negotiations
with the supplier or contractor from which a proposal or price quotation is
solicited unless such negotiations are not feasible in the circumstances of the

procurement concerned.
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CHAPTER VI. ELECTRONIC REVERSE AUCTIONS

Article 53 Electronic reverse auction as a stand-alone method
of procurement

1. The procuring entity shall solicit bids by causing an invitation to the
electronic reverse auction to be published in accordance with article 33 of
this Law. The invitation shall include:

(a) The name and address of the procuring entity;

(b) A detailed description of the subject matter of the procurement, in
conformity with article 10 of this Law, and the desired or required time
and location for the provision of such subject matter;

(c) The terms and conditions of the procurement contract, to the extent they
are already known to the procuring entity, and the form of the contract,
if any, to be signed by the parties;

(d) A declaration pursuant to article 8 of this Law;

(e) The criteria and procedures to be used for ascertaining the qualifications
of suppliers or contractors and any documentary evidence or other
information that must be presented by suppliers or contractors to
demonstrate their qualifications in conformity with article 9 of this Law;

(f) The criteria and procedure for examining bids against the description of
the subject matter of the procurement;

(g) The criteria and procedure for evaluating bids in accordance with article
11 of this Law, including any mathematical formula that will be used in
the evaluation procedure during the auction;

(h) The manner in which the bid price is to be formulated and expressed,
including a statement as to whether the price is to cover elements other
than the cost of the subject matter of the procurement itself, such as

any applicable transportation and insurance charges, customs duties and
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taxes;

(1) The currency or currencies in which the bid price is to be formulated and
expressed;

(j) The minimum number of suppliers or contractors required to register for
the auction in order for the auction to be held, which shall be sufficient
to ensure effective competition;

[(k) If any limit on the number of suppliers or contractors that can be

registered for the auction is imposed in accordance with paragraph
2 of this article, the relevant maximum number and the criteria and
procedure, in conformity with paragraph 2 of this article, that will be
followed in selecting it;]

(I) How the auction can be accessed, including appropriate information
regarding connection to the auction;

(m)The deadline by which suppliers or contractors must register for the
auction and the requirements for registration;

(n) The date and time of the opening of the auction and the requirements for
identification of bidders at the opening of the auction;

(o) The criteria governing the closing of the auction;

(p) Other rules for the conduct of the auction, including the information that
will be made available to the bidders in the course of the auction, the
language in which it will be made available and the conditions under
which the bidders will be able to bid;

(q) References to this Law, the procurement regulations and other laws and
regulations directly pertinent to the procurement proceedings, including
those applicable to procurement involving classified information, and
the place where those laws and regulations may be found;

(r) The means by which suppliers or contractors may seek clarification of

information relating to the procurement proceedings;
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(s) The name, functional title and address of one or more officers or
employees of the procuring entity who are authorized to communicate
directly with and to receive communications directly from suppliers or
contractors in connection with the procurement proceedings before and
after the auction without the intervention of an intermediary;

(t) Notice of the right provided under article 64 of this Law to challenge
or appeal decisions or actions taken by the procuring entity that are
allegedly not in compliance with the provisions of this Law, together
with information about the duration of the applicable standstill period
and, if none will apply, a statement to that effect and the reasons therefor;

(u) Any formalities that will be required after the auction for a procurement
contract to enter into force, including, where applicable, ascertainment
of qualifications or responsiveness in accordance with article 57 of this
Law and the execution of a written procurement contract pursuant to
article 22 of this Law;

(v) Any other requirements established by the procuring entity in
conformity with this Law and the procurement regulations relating to

the procurement proceedings.

[2. The procuring entity may impose a maximum limit on the number of
suppliers or contractors that can be registered for the electronic reverse
auction only to the extent that capacity constraints in its communications
system so require, and shall select the suppliers or contractors to be so
registered in a non-discriminatory manner. The procuring entity shall
include a statement of the reasons and circumstances upon which it relied
to justify the imposition of such a maximum limit in the record required

under article 25 of this Law.]

3. The procuring entity may decide, in the light of the circumstances of the

given procurement, that the electronic reverse auction shall be preceded
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by an examination or evaluation of initial bids. In such case, the invitation

to the auction shall, in addition to information listed in paragraph 1 of this

article, include:

(a) An invitation to present initial bids, together with instructions for
preparing initial bids;

(b) The manner, place and deadline for presenting initial bids.

4. Where the electronic reverse auction has been preceded by an examination
or evaluation of initial bids, the procuring entity shall promptly after the
completion of the examination or evaluation of initial bids:

(a) Dispatch the notice of rejection and reasons for rejection to each supplier
or contractor whose initial bid was rejected;

(b) Issue an invitation to the auction to each qualified supplier or contractor
whose initial bid is responsive, providing all information required to
participate in the auction;

(c) Where an evaluation of initial bids has taken place, each invitation to the
auction shall also be accompanied by the outcome of the evaluation, as

relevant to the supplier or contractor to which the invitation is addressed.

Electronic reverse auction as a phase preceding
the award of the procurement contract
1. Where an electronic reverse auction is to be used as a phase preceding the
award of the procurement contract in a procurement method, as appropriate,
or in a framework agreement procedure with second-stage competition, the
procuring entity shall notify suppliers or contractors when first soliciting
their participation in the procurement proceedings that an auction will be
held, and shall provide, in addition to other information required to be
included under provisions of this Law, the following information about the

auction:
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(a) The mathematical formula that will be used in the evaluation procedure
during the auction;
(b) How the auction can be accessed, including appropriate information

regarding connection to the auction.

2. Before the electronic reverse auction is held, the procuring entity shall issue
an invitation to the auction to all suppliers or contractors remaining in the
proceedings, specifying:

(a) The deadline by which the suppliers or contractors must register for the
auction and requirements for registration;

(b) The date and time of the opening of the auction and requirements for the
identification of bidders at the opening of the auction;

(c) Criteria governing the closing of the auction;

(d) Other rules for the conduct of the auction, including the information
that will be made available to the bidders during the auction and the

conditions under which the bidders will be able to bid.

3. Where an evaluation of initial bids has taken place, each invitation to the
auction shall also be accompanied by the outcome of the evaluation as

relevant to the supplier or contractor to which the invitation is addressed.

Article 55 Registration for the electronic reverse auction and
the timing of the holding of the auction
1. Confirmation of registration for the electronic reverse auction shall be

communicated promptly to each registered supplier or contractor.

2. If the number of suppliers or contractors registered for the electronic
reverse auction is insufficient to ensure effective competition, the procuring
entity may cancel the auction. The cancellation of the auction shall be

communicated promptly to each registered supplier or contractor.
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3. The period of time between the issuance of the invitation to the electronic
reverse auction and the auction shall be sufficiently long to allow suppliers
or contractors to prepare for the auction, taking into account the reasonable

needs of the procuring entity.

Article 56 Requirements during the electronic reverse auction

1. The electronic reverse auction shall be based on:
(a) Price, where the procurement contract is to be awarded to the lowest-
priced bid; or
(b) Price and other criteria specified to suppliers or contractors under articles
53 and 54 of this Law, as applicable, where the procurement contract is

to be awarded to the most advantageous bid.

2. During the auction:

(a) All bidders shall have an equal and continuous opportunity to present
their bids;

(b) There shall be automatic evaluation of all bids in accordance with the
criteria, procedure and formula provided to suppliers or contractors
under articles 53 and 54 of this Law, as applicable;

(c) Each bidder must receive, instantaneously and on a continuous basis
during the auction, sufficient information allowing it to determine the
standing of its bid vis-a-vis other bids;

(d) There shall be no communication between the procuring entity and the
bidders or among the bidders, other than as provided for in subparagraphs

(a) and (c) of this paragraph.

3. The procuring entity shall not disclose the identity of any bidder during the

auction.
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4. The auction shall be closed in accordance with the criteria specified to

suppliers or contractors under articles 53 and 54 of this Law, as applicable.

5. The procuring entity shall suspend or terminate the auction in the case of
failures in its communication system that put at risk the proper conduct of
the auction or for other reasons stipulated in the rules for the conduct of the
auction. The procuring entity shall not disclose the identity of any bidder in

the case of suspension or termination of the auction.

Article 57 Requirements after the electronic reverse auction

1. The bid that at the closure of the electronic reverse auction is the lowest-
priced bid or the most advantageous bid, as applicable, shall be the

successful bid.

2. In procurement by means of an auction that was not preceded by examination
or evaluation of initial bids, the procuring entity shall ascertain after the
auction the responsiveness of the successful bid and the qualifications of the
supplier or contractor submitting it. The procuring entity shall reject that bid
if it is found to be unresponsive or if the supplier or contractor submitting it
is found unqualified. Without prejudice to the right of the procuring entity
to cancel the procurement in accordance with paragraph 1 of article 19 of
this Law, the procuring entity shall select the bid that was the next lowest-
priced or next most advantageous bid at the closure of the auction, provided
that that bid is ascertained to be responsive and the supplier or contractor

submitting it is ascertained to be qualified.

3. Where the successful bid at the closure of the auction appears to the
procuring entity to be abnormally low and gives rise to concerns on the

part of the procuring entity as to the ability of the bidder that presented
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it to perform the procurement contract, the procuring entity may follow
the procedures described in article 20 of this Law. If the procuring entity
rejects the bid as abnormally low under article 20, it shall select the bid
that at the closure of the auction was the next lowest-priced or next most
advantageous bid. This provision is without prejudice to the right of the
procuring entity to cancel the procurement in accordance with paragraph 1
of article 19 of this Law.

CHAPTER VII. FRAMEWORK AGREEMENT PROCEDURES

Article 58 Award of a closed framework agreement

1. The procuring entity shall award a closed framework agreement:

(a) By means of open-tendering proceedings, in accordance with provisions
of chapter III of this Law, except to the extent that those provisions are
derogated from in this chapter; or

(b) By means of other procurement methods, in accordance with the relevant
provisions of chapters II, IV and V of this Law, except to the extent that

those provisions are derogated from in this chapter.

2. The provisions of this Law regulating pre-qualification and the contents
of the solicitation in the context of the procurement methods referred to in
paragraph 1 of this article shall apply mutatis mutandis to the information
to be provided to suppliers or contractors when first soliciting their
participation in a closed framework agreement procedure. The procuring
entity shall in addition specify at that stage:

(a) That the procurement will be conducted as a framework agreement

procedure, leading to a closed framework agreement;
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(b) Whether the framework agreement is to be concluded with one or more
than one supplier or contractor;

(c) If the framework agreement will be concluded with more than one
supplier or contractor, any minimum or maximum limit on the number
of suppliers or contractors that will be parties thereto;

(d) The form, terms and conditions of the framework agreement in

accordance with article 59 of this Law.

3. The provisions of article 22 of this Law shall apply mutatis mutandis to the

award of a closed framework agreement.

Article 59 Requirements for closed framework agreements

1. A closed framework agreement shall be concluded in writing and shall set
out:

(a) The duration of the framework agreement, which shall not exceed the
maximum duration established by the procurement regulations;

(b) The description of the subject matter of the procurement and all other
terms and conditions of the procurement established when the framework
agreement is concluded,

(c) To the extent that they are known, estimates of the terms and conditions
of the procurement that cannot be established with sufficient precision
when the framework agreement is concluded;

(d) Whether, in a closed framework agreement concluded with more than
one supplier or contractor, there will be a second-stage competition to
award a procurement contract under the framework agreement and, if
s0:

(1) A statement of the terms and conditions of the procurement that are

to be established or refined through second-stage competition;
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Part9
UNCITRAL Model Law on Public Procurement

(i1) The procedures for and the anticipated frequency of any secondstage
competition, and envisaged deadlines for presenting secondstage
submissions;

(iii) The procedures and criteria to be applied during the second-stage
competition, including the relative weight of such criteria and the
manner in which they will be applied, in accordance with articles 10
and 11 of this Law. If the relative weights of the evaluation criteria
may be varied during the second-stage competition, the framework
agreement shall specify the permissible range;

(e) Whether the award of a procurement contract under the framework
agreement will be to the lowest-priced or to the most advantageous
submission; and

(f) The manner in which the procurement contract will be awarded.

2. A closed framework agreement with more than one supplier or contractor

shall be concluded as one agreement between all parties unless:

(a) The procuring entity determines that it is in the interests of a party to
the framework agreement that a separate agreement with any supplier or
contractor party be concluded;

(b) The procuring entity includes in the record required under article 25 of
this Law a statement of the reasons and circumstances on which it relied
to justify the conclusion of separate agreements; and

(c) Any variation in the terms and conditions of the separate agreements for
a given procurement is minor and concerns only those provisions that

justify the conclusion of separate agreements.

3. The framework agreement shall contain, in addition to information
specified elsewhere in this article, all information necessary to allow the

effective operation of the framework agreement, including information
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on how the agreement and notifications of forthcoming procurement
contracts thereunder can be accessed and appropriate information regarding

connection, where applicable.

Article 60 Establishment of an open framework agreement

1. The procuring entity shall establish and maintain an open framework

agreement online.

2. The procuring entity shall solicit participation in the open framework
agreement by causing an invitation to become a party to the open framework
agreement to be published following the requirements of article 33 of this

Law.

3. The invitation to become a party to the open framework agreement shall
include the following information:

(a) The name and address of the procuring entity establishing and
maintaining the open framework agreement and the name and address of
any other procuring entities that will have the right to award procurement
contracts under the framework agreement;

(b) That the procurement will be conducted as a framework agreement
procedure leading to an open framework agreement;

(c) The language (or languages) of the open framework agreement and
all information about the operation of the agreement, including how
the agreement and notifications of forthcoming procurement contracts
thereunder can be accessed and appropriate information regarding
connection;

(d) The terms and conditions for suppliers or contractors to be admitted to
the open framework agreement, including:

(1) A declaration pursuant to article 8 of this Law;
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[(i1)If any maximum limit on the number of suppliers or contractors
that are parties to the open framework agreement is imposed in
accordance with paragraph 7 of this article, the relevant number and
the criteria and procedure, in conformity with paragraph 7 of this
article, that will be followed in selecting it;]

(i11) Instructions for preparing and presenting the indicative submissions
necessary to become a party to the open framework agreement,
including the currency or currencies and the language (or languages)
to be used, as well as the criteria and procedures to be used for
ascertaining the qualifications of suppliers or contractors and any
documentary evidence or other information that must be presented
by suppliers or contractors to demonstrate their qualifications in
conformity with article 9 of this Law;

(iv) An explicit statement that suppliers or contractors may apply to
become parties to the framework agreement at any time during the
period of its operation by presenting indicative submissions, subject
to any maximum limit on the number of suppliers or contractors and
any declaration made pursuant to article 8 of this Law;

(e) Other terms and conditions of the open framework agreement, including
all information required to be set out in the open framework agreement
in accordance with article 61 of this Law;

(f) References to this Law, the procurement regulations and other laws and
regulations directly pertinent to the procurement proceedings, including
those applicable to procurement involving classified information, and
the place where those laws and regulations may be found;

(g) The name, functional title and address of one or more officers or
employees of the procuring entity who are authorized to communicate

directly with and to receive communications directly from suppliers or
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contractors in connection with the procurement proceedings without the

intervention of an intermediary.

4.Suppliers or contractors may apply to become a party or parties to the
framework agreement at any time during its operation by presenting
indicative submissions to the procuring entity in compliance with the
requirements of the invitation to become a party to the open framework

agreement.

5. The procuring entity shall examine all indicative submissions received
during the period of operation of the framework agreement within a
maximum of ... working days [the enacting State specifies the maximum
period of time], in accordance with the procedures set out in the invitation

to become a party to the open framework agreement.

6. The framework agreement shall be concluded with all qualified suppliers or
contractors that presented submissions unless their submissions have been
rejected on the grounds specified in the invitation to become a party to the

open framework agreement.

[7. The procuring entity may impose a maximum limit on the number of
parties to the open framework agreement only to the extent that capacity
limitations in its communications system so require, and shall select the
suppliers or contractors to be parties to the open framework agreement
in a non-discriminatory manner. The procuring entity shall include in the
record required under article 25 of this Law a statement of the reasons
and circumstances upon which it relied to justify the imposition of such a

maximum limit.]

8. The procuring entity shall promptly notify the suppliers or contractors

whether they have become parties to the framework agreement and of the
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UNCITRAL Model Law on Public Procurement

reasons for the rejection of their indicative submissions if they have not.

Article 61 Requirements for open framework agreements

1. An open framework agreement shall provide for second-stage competition
for the award of a procurement contract under the agreement and shall
include:

(a) The duration of the framework agreement;

(b) The description of the subject matter of the procurement and all
other terms and conditions of the procurement known when the open
framework agreement is established;

(¢c) Any terms and conditions of the procurement that may be refined
through second-stage competition;

(d) The procedures and the anticipated frequency of second-stage
competition;

(e) Whether the award of procurement contracts under the framework
agreement will be to the lowest-priced or the most advantageous
submission;

(f) The procedures and criteria to be applied during the second-stage
competition, including the relative weight of the evaluation criteria and
the manner in which they will be applied, in accordance with articles 10
and 11 of this Law. If the relative weights of the evaluation criteria may
be varied during second-stage competition, the framework agreement

shall specify the permissible range.

2. The procuring entity shall, during the entire period of operation of the
open framework agreement, republish at least annually the invitation to
become a party to the open framework agreement and shall in addition

ensure unrestricted, direct and full access to the terms and conditions of the
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Part9

UNCITRAL Model Law on Public Procurement

framework agreement and to any other necessary information relevant to its

operation.

Article 62 Second stage of a framework agreement procedure

1.

Any procurement contract under a framework agreement shall be awarded
in accordance with the terms and conditions of the framework agreement

and the provisions of this article.

. A procurement contract under a framework agreement may be awarded

only to a supplier or contractor that is a party to the framework agreement.

. The provisions of article 22 of this Law, except for paragraph 2, shall

apply to the acceptance of the successful submission under a framework

agreement without second-stage competition.

. In a closed framework agreement with second-stage competition and in an

open framework agreement, the following procedures shall apply to the
award of a procurement contract:
(a) The procuring entity shall issue a written invitation to present
submissions, simultaneously to:
(1) Each supplier or contractor party to the framework agreement; or
(i1) Only to those suppliers or contractors parties to the framework
agreement then capable of meeting the needs of that procuring entity
in the subject matter of the procurement, provided that at the same
time notice of the second-stage competition is given to all parties
to the framework agreement so that they have the opportunity to
participate in the second-stage competition;
(b) The invitation to present submissions shall include the following

information:
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(1) Arestatement of the existing terms and conditions of the framework
agreement to be included in the anticipated procurement contract, a
statement of the terms and conditions of the procurement that are to
be subject to second-stage competition and further detail regarding
those terms and conditions, where necessary;

(i1) A restatement of the procedures and criteria for the award of the
anticipated procurement contract, including their relative weight
and the manner of their application;

(ii1) Instructions for preparing submissions;

(iv) The manner, place and deadline for presenting submissions;

(v) If suppliers or contractors are permitted to present submissions for
only a portion of the subject matter of the procurement, a description
of the portion or portions for which submissions may be presented;

(vi) The manner in which the submission price is to be formulated and
expressed, including a statement as to whether the price is to cover
elements other than the cost of the subject matter of the procurement
itself, such as any applicable transportation and insurance charges,
customs duties and taxes;

(vii) Reference to this Law, the procurement regulations and other laws
and regulations directly pertinent to the procurement proceedings,
including those applicable to procurement involving classified
information, and the place where those laws and regulations may
be found;

(viii) The name, functional title and address of one or more officers
or employees of the procuring entity who are authorized to
communicate directly with and to receive communications directly
from suppliers or contractors in connection with the second-stage

competition without the intervention of an intermediary;
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(ix) Notice of the right provided under article 64 of this Law to challenge
or appeal decisions or actions taken by the procuring entity that
are allegedly not in compliance with the provisions of this Law,
together with information about the duration of the applicable
standstill period and, if none will apply, a statement to that effect
and the reasons therefor;

(x) Any formalities that will be required once a successful submission
has been accepted for a procurement contract to enter into force,
including, where applicable, the execution of a written procurement
contract pursuant to article 22 of this Law;

(xi) Any other requirements established by the procuring entity in
conformity with this Law and the procurement regulations relating
to the preparation and presentation of submissions and to other
aspects of the second-stage competition;

(c) The procuring entity shall evaluate all submissions received and
determine the successful submission in accordance with the evaluation
criteria and the procedures set out in the invitation to present submissions;

(d) The procuring entity shall accept the successful submission in accordance

with article 22 of this Law.

Article 63 Changes during the operation of a framework
agreement

During the operation of a framework agreement, no change shall be allowed
to the description of the subject matter of the procurement. Changes to other
terms and conditions of the procurement, including to the criteria (and their
relative weight and the manner of their application) and procedures for the
award of the anticipated procurement contract, may occur only to the extent

expressly permitted in the framework agreement.
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CHAPTER VIII. CHALLENGE PROCEEDINGS*

Article 64 Right to challenge and appeal

1. A supplier or contractor that claims to have suffered or claims that it may
suffer loss or injury because of the alleged non-compliance of a decision or
action of the procuring entity with the provisions of this Law may challenge

the decision or action concerned.

2. Challenge proceedings may be made by way of [an application for
reconsideration to the procuring entity under article 66 of this Law, an
application for review to the [name of the independent body] under article
67 of this Law or an application or appeal to the [name of the court or

courts]].

[3. A supplier or contractor may appeal any decision taken in challenge
proceedings under article 66 or 67 of this Law in the [name of the court or

courts]].

Article 65 Effect of a challenge

1. The procuring entity shall not take any step that would bring into force
a procurement contract or framework agreement in the procurement
proceedings concerned:

(a) Where it receives an application for reconsideration within the time
limits specified in paragraph 2 of article 66;
(b) Where it receives notice of an application for review from the [name of

the independent body] under paragraph 5 (b) of article 67; or

4 Certain options are presented in this Chapter in square brackets. See the Guide to Enactment
of the UNCITRAL Model Law on Public Procurement for guidance on those options.
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(c) Where it receives notice of an application or of an appeal from the [name

of the court or courts].

2. The prohibition referred to in paragraph 1 shall lapse ... working days [the
enacting State specifies the period] after the decision of the procuring entity,
the [name of the independent body] or the [name of the court or courts] has
been communicated to the applicant or appellant, as the case may be, to
the procuring entity, where applicable, and to all other participants in the

challenge proceedings.

3. (a) The procuring entity may at any time request the [name ofthe independent
body] or the [name of the court or courts] to authorize it to enter into the
procurement contract or framework agreement on the ground that urgent
public interest considerations so justify;

(b) The [name of the independent body], upon consideration of such a request
[, or of its own motion,] may authorize the procuring entity to enter into
the procurement contract or framework agreement where it is satisfied
that urgent public interest considerations so justify. The decision of the
[name of the independent body] and the reasons therefor shall be made
part of the record of the procurement proceedings, and shall promptly
be communicated to the procuring entity, to the applicant, to all other
participants in the challenge proceedings and to all other participants in

the procurement proceedings.

Article 66 ér?t;i)tlglcation for reconsideration before the procuring

1. A supplier or contractor may apply to the procuring entity for a
reconsideration of a decision or an action taken by the procuring entity in

the procurement proceedings.
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2. Applications for reconsideration shall be submitted to the procuring entity
in writing within the following time periods:

(a) Applications for reconsideration of the terms of solicitation, pre-
qualification or pre-selection or decisions or actions taken by the
procuring entity in pre-qualification or pre-selection proceedings shall
be submitted prior to the deadline for presenting submissions;

(b) Applications for reconsideration of other decisions or actions taken by
the procuring entity in the procurement proceedings shall be submitted
within the standstill period applied pursuant to paragraph 2 of article 22
of'this Law, or, where none has been applied, prior to the entry into force

of the procurement contract or the framework agreement.

3. Promptly after receipt of the application, the procuring entity shall publish
a notice of the application and shall, not later than three (3) working days
after receipt of the application:

(a) Decide whether the application shall be entertained or dismissed and,
if it is to be entertained, whether the procurement proceedings shall
be suspended. The procuring entity may dismiss the application if it
decides that the application is manifestly without merit, the application
was not submitted within the deadlines set out in paragraph 2 of this
article or the applicant is without standing. Such a dismissal constitutes
a decision on the application;

(b) Notify all participants in the procurement proceedings to which the
application relates about the submission of the application and its
substance;

(c) Notify the applicant and all other participants in the procurement
proceedings of its decision on whether the application is to be entertained
or dismissed;

(1) If the application is to be entertained, the procuring entity shall in
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addition advise whether the procurement proceedings are suspended
and, if so, the duration of the suspension;

(i1) If the application is to be dismissed or the procurement proceedings
are not suspended, the procuring entity shall in addition advise the

applicant of the reasons for its decision.

4. If the procuring entity does not give notice to the applicant as required
in paragraphs 3 (c) and 8 of this article within the time-limit specified
in paragraph 3 of this article, or if the applicant is dissatisfied with the
decision so notified, the applicant may immediately thereafter commence
proceedings [in the [name of the independent body] under article 67 of
this Law or in the [name of the court or courts]]. Where such proceedings
are commenced, the competence of the procuring entity to entertain the

application ceases.

5. In taking its decision on an application that it has entertained, the procuring
entity may overturn, correct, vary or uphold any decision or action taken in

the procurement proceedings to which the application relates.

6. The decision of the procuring entity under paragraph 5 of this article shall be
issued within ... working days [the enacting State specifies the period] after
receipt of the application. The procuring entity shall immediately thereafter
communicate the decision to the applicant, to all other participants in the
challenge proceedings and to all other participants in the procurement

proceedings.

7. If the procuring entity does not communicate its decision to the applicant in
accordance with the requirements of paragraphs 6 and 8 of this article, the
applicant is entitled immediately thereafter to commence proceedings [in
the [name of the independent body] under article 67 of this Law or in the

[name of the court or courts]]. Where such proceedings are commenced, the
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competence of the procuring entity to entertain the application ceases.

8. All decisions of the procuring entity under this article shall be in writing,
shall state the action taken and the reasons therefor, and shall promptly be
made part of the record of the procurement proceedings, together with the

application received by the procuring entity under this article.

Article 67 Application for review before an independent body

1. A supplier or contractor may apply to the [name of the independent body]
for review of a decision or an action taken by the procuring entity in the
procurement proceedings, or of the failure of the procuring entity to issue
a decision under article 66 of this Law within the time limits prescribed in
that article.

2. Applications for review shall be submitted to the [name of the independent
body] in writing within the following time periods:

(a) Applications for review of the terms of solicitation, pre-qualification or
pre-selection or of decisions or actions taken by the procuring entity in
pre-qualification or pre-selection proceedings shall be submitted prior to
the deadline for presenting submissions;

(b) Applications for review of other decisions or actions taken by the
procuring entity in the procurement proceedings shall be submitted:

(1) Within the standstill period applied pursuant to paragraph 2 of
article 22 of this Law; or

(i) Where no standstill period has been applied, within ... working
days [the enacting State specifies the period] after the time when
the applicant became aware of the circumstances giving rise to
the application or when the applicant should have become aware

of those circumstances, whichever is earlier, but not later than ...

528 UN SR 7



o™
AR zdo] 313 UNCITRAL 24

8. x| 71k 22719 BE A2 AHoR 2 H ofof 5t o] PH 2]
4 7 o]f 5 Agshof staL, ol wheh 2E7]He] H4Et o] oAl Aot 3t
7| AL 7150 SA| ZeFE oot ik

H67xE S0 2st Ao

A B AL 2N 227]30] 2ol B9 E o] ¥ 4
662:011 AL AT Uoll Bxo] oA 24 28] YelA
Aol Hht olokg 587179 WAl 37 4 Ur.

2. Thg 7 ol Aok 71Kk e o]0k A3t AFAE MEOR ZpAste] [
=371 70 o] At
@ 32 A AN, AL A 28] AT ol £ A U
= AP A1 ARlA] 2g7]ae] ot

= 2
S A A2 of1e] ABSolof s,
(b) ZZARoA 227]7b0] I3k 71eke] Ago] Y3io Tt ool E 913k

A A ofef o] 7|3te] AZ=ofobst T,

() ol '8 A22% A2l B2 HA712E ol AZsHAL

(i) BA717k0] A P Ao, Aelo] AHE AT 44
2 QIASAL A1g9lo] st A%S AAshoret HIE ol A
o © YL 7 olF . FYLIYHTo] 717H AAEH o]y

=

- [e]

g, 2gA oy gAY (e 22F2EH]Y &
.

} [E
FALHE =0l 7172 AR E =

i
>
°
"
fu

UN =H[&A 788 529

RED TVHLIONN gz hEXHER X



Part9
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working days [the enacting State specifies the period] after the entry
into force of the procurement contract or the framework agreement
[or a decision to cancel the procurement];

(c) Notwithstanding subparagraph (b) (i) of this paragraph, a supplier or
contractor may request the [name of the independent body] to entertain
an application for review filed after the expiry of the standstill period, but
not later than ... working days [the enacting State specifies the period]
after the entry into force of the procurement contract or the framework
agreement [or a decision to cancel the procurement], on the ground that
the application raises significant public interest considerations. The
[name of the independent body] may entertain the application where
it is satisfied that significant public interest considerations so justify.
The decision of the [name of the independent body] and the reasons
therefor shall promptly be communicated to the supplier or contractor
concerned;

(d) Applications for review of the failure of the procuring entity to issue a
decision under article 66 of this Law within the time limits prescribed
in that article shall be submitted within ... working days [the enacting
State specifies the period] after the decision of the procuring entity
should have been communicated to the applicant in accordance with
the requirements of paragraphs 3, 6 and 8 of article 66 of this Law, as

appropriate.

3. Following receipt of an application for review, the [nameoftheindependent
body] may, subject to the requirements of paragraph 4 of this article:
[(a)] Order the suspension of the procurement proceedings at any time
before the entry into force of the procurement contract; [and
(b) Order the suspension of the performance of a procurement contract or

the operation of a framework agreement that has entered into force;]
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if and for as long as it finds such a suspension necessary to protect
the interests of the applicant unless the [name of the independent
body] decides that urgent public interest considerations require the
procurement proceedings[, the procurement contract or the framework
agreement, as applicable,] to proceed. The [name of the independent
body] may also order that any suspension applied be extended or lifted,

taking into account the aforementioned considerations.

4. The [name of the independent body] shall:

(a) Order the suspension of the procurement proceedings for a period of ten
(10) working days where an application is received prior to the deadline
for presenting submissions; and

(b) Order the suspension of the procurement proceedings [or the performance
of a procurement contract or the operation of a framework agreement,
as the case may be] where an application is received after the deadline
for presenting submissions and where no standstill period has been
applied; unless the [name of the independent body] decides that urgent
public interest considerations require the procurement proceedings|, the
procurement contract or the framework agreement, as applicable,] to

proceed.

5. Promptly upon receipt of the application, the [name of the independent
body] shall:

(a) Suspend or decide not to suspend the procurement proceedings [or the
performance of a procurement contract or the operation of a framework
agreement, as the case may be] in accordance with paragraphs 3 and 4
of this article;

(b) Notify the procuring entity and all identified participants in the
procurement proceedings to which the application relates of the

application and its substance;
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(c) Notify all identified participants in the procurement proceedings to which
the application relates of its decision on suspension. Where the [name of
the independent body] decides to suspend the procurement proceedings
[or the performance of a procurement contract or the operation of a
framework agreement, as the case may be], it shall in addition specify
the period of the suspension. Where it decides not to suspend them,
it shall provide the reasons for its decision to the applicant and to the
procuring entity; and

(d) Publish a notice of the application.

6. The [name of the independent body] may dismiss the application and shall
lift any suspension applied, where it decides that:
(a) The application is manifestly without merit or was not presented in
compliance with the deadlines set out in paragraph 2 of this article; or

(b) The applicant is without standing.

The [name of the independent body] shall promptly notify the applicant, the
procuring entity and all other participants in the procurement proceedings
of the dismissal and the reasons therefor and that any suspension in force is

lifted. Such a dismissal constitutes a decision on the application.

7. The notices to the applicant, the procuring entity and other participants in
the procurement proceedings under paragraphs 5 and 6 of this article shall

be given no later than three (3) working days after receipt of the application.

8. Promptly upon receipt of a notice under paragraph 5 (b) of this article, the
procuring entity shall provide the [name of the independent body] with
effective access to all documents relating to the procurement proceedings

in its possession, in a manner appropriate to the circumstances.

9. In taking its decision on an application that it has entertained, the [name of

534 UN 2HA7H} 7



o

(©) olola1Fo] FX A BaAH 2DAR A ZE 318 Folxjo]
SRstolobyt gk [587]79) B 2L B [EL 22LA %Y of
b R FABEALY olgo] e A1 FAF=E 2

1
A5He Aol FA7IEE F7kste] HAIH

=5 A4sks Aeole AR AT 227l 2%t 24 HiSt 2
1t

(d) AHM SAE AASH oFgt gt

£Q,
A
=
z
5
o
g
8
&
ol
BN
N
[\.)
ook
é

(= 37]79) Bl A1 Q), 22719t BE o2 HollSolA 714} L of
i éﬂl Es}ﬁ}oﬂow 311, BB FAALL A /)7L o]ojal

L EE AT, Aol wE A% X
oloAEA H T 3)FUY 01‘4101] o] Fo]A{oF git.

Z A5&Hb)&o] W
4‘571401 HAska QL
2 [EY7179 B AV 888082 HIT 4= &S stofoft gttt
o]oJAlH ol st AAL ols}

h o=
7] H A B i—.%a— AT 4= AT, AU SAA S L=

UN 2RIA3 748 535

HoH

B zho] sk UNCITRAL 294

X

RED TVHLIONN i2i2 lhEZsi



Part9
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the independent body] may declare the legal rules or principles that govern

the subject matter of the application, shall address any suspension in force

and shall take one or more of the following actions, as appropriate:

(a) Prohibit the procuring entity from acting, taking a decision or following
a procedure that is not in compliance with the provisions of this Law;

(b) Require the procuring entity that has acted or proceeded in a manner
that is not in compliance with the provisions of this Law to act, to take
a decision or to proceed in a manner that is in compliance with the
provisions of this Law;

[(c)Overturn in whole or in part an act or a decision of the procuring entity
that is not in compliance with the provisions of this Law [other than
any act or decision bringing the procurement contract or the framework
agreement into force];

(d) Revise a decision by the procuring entity that is not in compliance with
the provisions of this Law [other than any act or decision bringing the
procurement contract or the framework agreement into force];

(e) Confirm a decision of the procuring entity;

(f) Overturn the award of a procurement contract or a framework agreement
that has entered into force in a manner that is not in compliance with the
provisions of this Law and, if notice of the award of the procurement
contract or the framework agreement has been published, order the
publication of notice of the overturning of the award;]

(g) Order that the procurement proceedings be terminated;

(h) Dismiss the application;

(i) Require the payment of compensation for any reasonable costs incurred
by the supplier or contractor submitting an application as a result of an
act or decision of, or procedure followed by, the procuring entity in the

procurement proceedings that is not in compliance with the provisions
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of this Law, and for any loss or damages suffered[, which shall be limited
to the costs of the preparation of the submission or the costs relating to
the application, or both]; or

(j) Take such alternative action as is appropriate in the circumstances.

10. The decision of the [name of the independent body] under paragraph 9

11.

of this article shall be issued within ... working days [the enacting State
specifies the period] after receipt of the application. The [name of the
independent body] shall immediately thereafter communicate the decision
to the procuring entity, to the applicant, to all other participants in the
application for review and to all other participants in the procurement

proceedings.

All decisions of the [name of the independent body] under this article
shall be in writing, shall state the action taken and the reasons therefor and
shall promptly be made part of the record of the procurement proceedings,
together with the application received by the [name of the independent

body] under this article.

Article 68 Rights of participants in challenge proceedings

1.

Any supplier or contractor participating in the procurement proceedings
to which the application relates, as well as any governmental authority
whose interests are or could be affected by the application, shall have the
right to participate in challenge proceedings under articles 66 and 67 of
this Law. A supplier or contractor duly notified of the proceedings that fails
to participate in such proceedings is barred from subsequently challenging
under articles 66 and 67 of this Law the decisions or actions that are the

subject matter of the application.
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2. The procuring entity shall have the right to participate in challenge

proceedings under article 67 of this Law.

3. The participants in challenge proceedings under articles 66 and 67 of this
Law shall have the right to be present, represented and accompanied at all
hearings during the proceedings; the right to be heard; the right to present
evidence, including witnesses; the right to request that any hearing take
place in public; and the right to seek access to the record of the challenge

proceedings subject to the provisions of article 69 of this Law.

Article 69 Confidentiality in challenge proceedings

No information shall be disclosed in challenge proceedings and no public
hearing under articles 66 and 67 of this Law shall take place if so doing
would impair the protection of essential security interests of the State,
would be contrary to law, would impede law enforcement, would prejudice
the legitimate commercial interests of the suppliers or contractors or would

impede fair competition.
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